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The -hefirſt n — 
betwixt a Doctor of Diuinitic, and 
Student in the Lawes of Eng land, of 


the grounds of the ſaid Laws, andof con- 
ſcience, newly corrected and ctr. 
ſoones Imprinted with new 
Additions, 


& The Imroduction. 


N Doctor of Diuinitie that was 
2 — of great acqua intance and fami- 
[A 

5 


> laritie with a Student in the 
4 Lawes of England, ſaid thus 

2.2 vato him, I have had great de- 

ſire of long time ro know wherupon the l of 
England is 5 grofded, but becauſe the moſt pare 

ofthe Law of Englandis written inthe French 
tongue, therefore I cannot through mine own 
ſtudie attaine to the knowledge thereof : for 
in that tongue I am nothing expert, And be- 
cauſe I haue foundthee a faitlitull triend to me 
in all my buſinelle, therfore I am bold to come 
o thee betore any other to know thy mind, 
what be the very grounds ot the Lay of Eng- 
Jand as thou thinkeſt. 

St. That would aske a great leaſure, & ir is al- 
ſo aboue my cũning to do it. Neuertheles, that 
thou ſhalt not thinke that | would wilfully re- 
tule to fulfill thy defire, I hal with good wil do 

Ah. that 
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that ia me is to ſatiſſie thy mind: ;ut I praʒ thee 
that thou wilt fiſt ſhew me ſome what of other 
law es that pertaine moſt to this matter, & that 
Doctors treat of, how lawes haue begun. And 
the | wil gladly ſhew thee as me thinketh what 
be the grounds of the law of England. Po, I 
will with good will doe as thou ſ:ieft : Where 
fore thou ſhalt vnderſtand that Doctors treat 
of foure laws, the which (as me ſeemeth) per- 
taine moſt to this matter. Ihe firſt is the law e- 
ternal. The ſecond is the Law of nature of rea- 
ſonable creatures, the which as I haue heard 
ſay is called by them that be learned in the la 


{ 
nf England, the Law of:icaſon. Ihe third 1s the | 
law of God The fourth is the law of man, And 
therefore I will firſt treat et the law etetnall. 6 

| 

Of the Law <ternall, 10 

0 

Cap by 1 

Ihe ag there is in euerp artificer s rea⸗ t 

ſon of ſuch like things as are to be made 0 

Ly his c1 aft :ſo tkewwtſe it behoueth that 7 

in euer y gouernoꝛ there be reaſon and a tt 
ſoꝛeſight, in Þ gouerning of ſuch things a b 

as ſhall be o2dercd # done by hin to them that m 
hc hath the gouernance ot. Ind ſoꝛaſmuch as m 
almightie God is the creatoꝛ and maker of all fo 
creatures,to the which he is compared ag a in 
woꝛkman to his woꝛkes: and is alſo the go in 
ner nour of all der do and mouings that bee m 
found in any creature: T her toʒe as the reaſon et. 
of the wildome of G O Dein aſmuch as cre⸗ F 


atures be created by hum) is the reaſon 4 —— by 
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| fight of allcrafts and woꝛks that haue been oz 


ſhall be, ſo the reaſon of the wiſedome of God 
mouing al things by Wile dome made to a gad 
end, obt ameth the name # reaſon of a law, and 
that is called the law eternal. 

And this law eternall is called the firſt law, 
F it is well called the firſt, fo: it was befoze all 
other wes, and all other lo wes be deriued of 
it, whercupon Saint Auguſtine ſaith in his 1, 
Bake of Free arbitrement, that in Iemporall 
lawes, nothing is righteous ne lawlull, but that 
the people haue deriued to them out ot the law 


. eternall. wherfoꝛe euerie ma hath right ⁊ title 


to haue þ he hath rightcouſlp,of the right wiſe 
iudgement of the firſt reaſon, which is the law 
eternall. St. But how may this law cternal be 
knowne- fo: as the Xpoltie wꝛiteth in the 5. 


chapter of his firſt E piſtie to ß Corinthians, 
Qur ſunt dei nemo ſcit, niſi ſpiritus De. That 


is to ſap, no man knoweth what ia in God, but 
the ſpirit of God: whercloꝛe it ſcemeth that he 
openeth his month againſt heauen, that attẽp⸗ 
teth to know tt, Doct. This law eternali no 
man map know as it is in it fcife, but onely 
bleſſed ſouls that foe God face to face, But al- 
mightie God of his awdneſſe ſheweth of it as 
much to his creatures ag is neccfiaric foꝛ the, 
foz cls god ſhold bind hig creatures te a ti ing 
impoſlibie: which may in no wiſe ber thought 
in him. Tiere oꝛe it id to be under ſl od, that 3. 
maner of wais almighty god makẽth this law 
cternall knaſone toms crcatures reaſonable. 
Furſt, by the light of natural reaſon.Sↄccõdly, 
by heauenty rcuelatiõ. T Hrdly. by 5 oꝛder of a 
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Punce oꝛ any other ſecondarie gouernoꝛ that 
hath power to bind his ſubiects to a law, 
And when the law eternal oz the wil of God 
is knowne to his creatures reaſonable by the 
hight of naturall vnderſtanding, oꝛ by the light 
of natural reaſon, that is called the law of rea⸗ 
ſan: and when it is ſhewed by heaueniy re⸗ 
uelation in ſuch maner as hereafter ſh al ap⸗ 
peare, then it is called the law of God . Ind 
When it is ſhewed vnto hun by the oꝛder of a 
Pꝛince, oꝛ of any other ſecondarie gouernour, 
that hath a power to ſet a law vpon his ſub⸗ 
iects, then it is called the law of man, though 
oziginaliy it be made of God, Foz laws made 
by mã that hath receiued therto power of god, 
be made by God. Therfoze the ſaid thzee laws 
that is to ſap, the law ofreaſon,the law of God 
and the law of man, the which haue ſeuer all 
names after the maner as they ber ſhewed to 
man, be called in God, one law eter nall. 

And this is the law of which it is wzitten, 
Prouerbiorum octauo, where it is ſaid, Ver me 
reges reꝑnant, & legum conditores, iuſta diſcer- 
nunt. That is to ſap, by mee kings raigne, and 
makers ot lawes diſcerne the troth: and this 
ſufficeth foz this time of the law eternall. 


Of the law ofreaſon, the which by doctors is 
called the lau of nature ot reaſo- 
nable creatures, 


Cap.2, 
FIrſtitis to ber vnderſtod, that the Law 
of nature may be conſidered in two _— 
at 


6 


Dr 
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that is to ſap , generally and ſpecially : when 
it is conſidered generally, then it is referred 
to all creatures, aſwell reaſonable,as vnreaſo⸗ 
nable,foz all vnreaſonable creatures hue vn⸗ 
der acertaine rule to them giuen by nature ne- 
ceſſarie foz thein to the conſeruation of their 
being, dut of this Law it is not our intent to 
treat at this time. The law of nature ſpecially 
conſidered : which is alſo called the law of 
reaſon,pertaineth onely to creatures reaſona⸗ 
ble, that is, man, which is created to the image 
of God. 5 

And this Law ought to be kept aſwell a= 
mong Jcwes,and Gentiles, as among Chztz 
ſtan men, and this Law is alway god and 
rightcons,ſtirring ⁊ inciſning a man to good, 
and abhozring euiil. Ind as to the oꝛdering ot 
the deeds of man it is pꝛeterred befoꝛc the law 
of God, and it is wuatten in the heart of cue- 
ry man teaching him what is to be done, and 
what is to be fled: and becauſe it 1s Vꝛitten in 
the heart, ther efoꝛe it map not be put away, ne 


it is neuer changeable by no diuerſitie of place 


. 
* y 

1 

: ö 


ne time, and therefoze againſt this law, pꝛe⸗ 


ſcription, ſtatute, noꝛ cuſtome, map not pꝛe⸗ 
uaue, and if any bee bzought in againſt it, they 
bee not pꝛeſcriptions, Statutes,noz cuſtoms, 
but things void and againſt Juſtice, and all 
other lawes , aſwell the lawes of God , as 
to the ads of men, as other, be grounded there - 
upon. 

Stu, Sith the law of reafon is wzitten in 
the heart of euerp man, as thou haſt ſaid befoze 
teaching him What is to be done, F what is to 

, F ij, be 


— 
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be fled, and the which thou ſapeſt map neuer be f 
put out of the heart, what nerdeth it then to 0 

haue any other Law bzought in; to oꝛder the 
acts and der ds of the people - p 
Do. Though the law of Reaſon map not be d 
chaunged noꝛ whalp put awap. Neuertheieſle 1 
befoze the law witten, it was great ly let and ti 
blinded by euill cuſtomes, and by many ſins of ic 
the people, beſide our oꝛiginal ſin. Inſomuch p a 10 
it might hardly be diſcerned what was righte⸗ he 
| oue and what vnrighteous, # what was god of 
f and what cuil. Wherfoze it is neceſſary foz Þ be 
[2223 god oꝛder of the people, to haue many things eu 
added to the law of reaſon, aſwel by ß Church, he 
as by ſeculcr Pꝛinces, accoꝛding to the man⸗ ce 
ners of the countrey and ot the people, where to 
| ſuch additions ſhould be exerctied. Ind this fo; 
_  lwofrealon differeth from the law of God in rp 
/ (wo mancrs. F oꝛ the law of God is giuen by an 
rtue lation of God, and this law is giuen by a w 
natur all light of vnderſtanding. Ind alſo the of 
!aw of God oꝛdereth a man of it ſcife by a nigh W. 
way to the felicitie that euer ſhall endure. And cla 
the law of reaſon oꝛdereth a man to the felicity ru 
ofthis like | ſtr. 
Se, But what be the things that the law of to 
! rcaſonteacheth to be done, and what to be fled, a 
] pꝛay thee ſhew me. h ſon 
Doct. The law of reaſon teacheth that god me 
g to be loued, and euill is to be fled. Alſo that ſun 
thou ſhalt do to another , that thou wouldeſt tie. 
auothycr ſhould doe to ther. Ind that wer map not 
doe nothing againſt trueth. Ind that a man tha 
trill line peacefully with other , That Ju⸗ in 


ſlice 
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ſtice is to bee done to euerp man, and alſo that 
wꝛong is not to be done to any man. N 

Ind that alſo a treſpaſler is Woꝛthy to bet 
puniſhed, and ſuch other: of the Which follow 
diuers other ſecondarp commandements, the 
which be as neceſſarie conciuſions, deriued of 
the firſt, I's ofthat commandement that god 
is to be bcloued , it folluweth that a man ſha#l 
loue his benefacto2 : fox a benefactour in that 
he is a benefactour, includeth in him a reaton 
of gednes, foꝛ els he ought not to bee called a 
benefactour,that is to ſap,a god doer , but an 
euill doer. Ind ſo in that he is a benefactour, 
he is to be beloued in all times, and in all pla⸗ 
ceg: Ind this law alſo ſuſfereth inany things 
to be done, as that it 15 lawfull to put away 
fozce with foꝛce. Ind that it is iawfull fo2 eue⸗ 
ry mi to defend himſeife and his qwds againſt 
an bnlawfull power. And this law runncth 
with euery mans law, and alſo with the law 
of God, as to the deeds of mã, and mult be al- 
Waies kept and obſerucd , and ſhall alway de⸗ 
clare what ought to follow vpon the gencrall 
rules of the Law of man, and ſhall re⸗ 
ſtraine them if they be any thing contrarie vn⸗ 
to 1k, 

Ind heere it is to be vnderſtod, that after 
ſome men the Law whercby all things were 
in common, was neuer of the Law of Nea⸗ 
ſon, but oncip in the time of extreame neceſſi⸗ 


tie. Foz they ſay, that the Ladv ot reaſon may 


not bee chaunged, but they ſay , it is cuident 
that the Law whereby all things ſhould bee 
in common , is chaunged, wherefo2e they 

Com 


— 
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_— that was neuer the Law of 1Kca- 
on, 


Of che law of God, 
Cap. 3. 


He Law of God is a certaine law giuen 
bp reuelation to a reaſonable creature, 
Hewing him the will of God, willing 
that creatures reaſonable bee bound to doe a 
thing, oꝛ not to do it,foz obtaining of the felici⸗ 
tie eternall. Ind it is ſaid fox the obtauung of 
the felicity eternal, to exclude the laws ſhe wer 
by reuclation of God foꝛ the politicall rule of 
the people, the which be called Judicials, Foz 
a la is not pzoperiy calied the law of God, 
becauſe it was ſhewed by reuelation of God. 
but alſo becauſe it directed a ma by the neereſt 
way to the felicitic eternall, as been the iawes 
of the old Teſtament , that berne called Mo⸗ 
ralles, and the lawes of the Euangeliſts, the 
which were ſhewed in much moze excellẽt ma⸗ 
ner, thã the law ofthe old Teſtament was: fo 
that was ſhewed by the mediation of an An- 
ell: But the law of the Euangeliſta wag 
ewed by the mediation of our Lozd Jeſt 
Chꝛiſt, God and man: and the Law of God 
is alway righteous and iuſt, foz it ig made 
and giuen aftcr the wil of God. And therefoze 
all acts and dceds of inan, be calicd righteous 
and iuſt, when they bee done accozding to the 
Law of God, and be comfozmable to it. Iiſo 
ſometime a law made by man is called _ 
1a 
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law of God. Is when a law taketh his pzin- 
cipall ground vpon the law of God, and is 
made foz the declaration oꝛ conſeruation of the 
faith, and to put away Hereſies, as dtuers 
lawes Cannons,and alſo diners lawes made 
by the cõ mon people ſometunc do. The which 
therefoze are rather to bee called the Law of 
God, than the law of man. Pet ncuerthcleſle, 
all the Lawes Cannon be not the Lawes of 
God:foz many of them be made onely fox the 
politicallrule and conſeruation of the people. 
Wherupon lohn Gerſon in the treatiſe of the 


Spirituall life of the Soule, the ſccond Lef+- 1 


ſon, and the third Coꝛolary, ſaith thus: Al 
the Eannons of Biſhops noꝛ their decrees be 
not the Law of God: Foꝛ manp of thein ber 
made onelp fo2 the politicall conſeruation of 
the people. And if any man will ſay : Ber not 
all the gods of the Church ſpirituall, foz they 
belong vnto the ſpiruualtie, and icad to the 
ſpiritualtie : wee aunſwere: That in the 
whole politicall conuerſation of the people, 
there ber ſome ſpecially deputed and dedicated 
to the ſeruice of God , the which molt ſpecial⸗ 
iy (as by an exccilencic) are called ſpiricualt 
men, as religious men are. And other,though 
they walke in the way of God, yet neuerthe⸗ 
leſle, becauſe their office1s moſt ipecially to be 
occupied about ſuch things as pertauie to the 
CTonimonwealth, and to the gad oꝛder of the 
people, they ber theretoze called ſeculexr men 
oꝛ lap men. Meuertheleſle, the goods of the 
firſt may no moe be called Spuituall, than 
the goods of the other, foz they be things meer 

| tem⸗ 


5 
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tempoꝛall, and ker ping the bodie as they do in an 
the other. Ind by like reaſon, Lawes made 1 
fo: the politicall oꝛder of the Church, be called | dz 
many times ſpirituall, oz the lawes of God, ou 
Nenertheleſſe,it is but vnpꝛoperly. And other 1 
be called Cimil,oz the Lawes of man. Ind in an 
this point many be oft times decciued,and alſo tht 
deceiue other, the which indie the things to be | | 
ſpirituall, the which all men know bee things | {ai 
tempozall and carnall. Theſe be the wozds of 6-08 
| Iolin Gerlon tn the place allcaged befoze. Fur⸗ all 
thermoꝛe, beſide the Law of reaſon, and the w 
law of man, it was neteſlarie to haue the law it. 
of God, foꝛ foure reaſons. tre 
| The firlt becauſe man is 02datned toß end thi 
f of the cternall felicitie, the which excerdeth the wi 
| pꝛopoꝛtion and faculty of mans power,T her- vn 
fozc it was neceſſarie that beſide the law of of 


reaſon and the law of man, hee ſhould be dire⸗ 
cted to his end by a law of God. 

Secondlp, foꝛalmuch as foz the vncertainty 
of mans iudgement, ſpecially of things pecun⸗ 
er and ſeldome falling, it happened oft times 
to follow digers iudgements of diuerg men, X 
diner lities ot lawes, and ther loze to the intent . 


that a man without any doubt may know 
what he ſhould do, and what he ſhould not do: ba 
It was neceſſarie that he ſhoyld be directed la 
in all his deeds by a law heauenly giuen by it 
God, the which is fo apparant, that no man to 
may ſwerue from it, as is the law of God. wi 
Thirdly,man may only make a law of ſuch an 
things as her map iudge vpon, and the iudge⸗ of 
ment of man may not be of in ward things. but 18 
onely 
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anely of outward things, and neuert heleſſe it 
delongeth to perfection that a man bee wel oꝛ⸗ 
dzed in both, that is to ſav , aſwell inward as 
outward. /Therfozeit was neceſſarie to haue 
the Law of G © D, the which ſhould ozder 
a man alwell of inward things as of outward 
things. 

The fourth is, becauſe as & aint Auguſtin 
ſaith in the firſt boke of free Arbiterment, the 
law of man may not puniſh all offences: foz if 
all offences ſhould be puniſhed, the common 
wealth ſhould be hurt, as is of contracts. Fox 
it cannot be au91ded, but that as long as con⸗ 
tracts de ſuffered, many offences ſhall follow 
therby,x yet they be ſuffered foz the common 
wealth. And therefoze that no cuill ſhould bee 
vnpuniſhed,it was neceſſary to haue the Law 
of God that ſhould leane no eutil vnpuniſhed. 


Of the law ofman, 
Cap, 40 


Pe law of man (the which ſometime 18 
called the law poſitiue) is dermued bp rea⸗ 
ſon. as a thing which is neceſſarie ⁊ pꝛo⸗ 

bably following of the law of reaſon, # of the 
law of god. Ind that is called pꝛobable in that 
it appeareth to many, ⁊ ſpeciallſy to wiſe men, 
to be true. And therfoze in euery law poſlitine 
well made, is ſomewhat ofthe law of rcaſon , 
and cf the law of God. Andto diſcerne the law 
of god # the law of reaſon fro the law politine, 
ig very hard, Ind though it be hard, pet it 15 
much 


pr 
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much neceſſarie in euerp moꝛall doctrine, and 
in all Laws made foz the comon wealth. Ind 
that the law of man be iuſt and rightwiſe,two 
things be neceſſarie, that is to ſap : wiſedome 
and authozitie. Wiſdome,that hee may iudge 
after reaſon what is to be done foꝛ the Com- 
minalty, # what is expedient foz a peaceable 
conuerſation and neceſſarte ſuſtentation of 
them. Juthoꝛitie, that her haue authoꝛitie to 
make Lawes, Fo: the Law is deriued of Li- 
gare, that is to ſap, to bind. But the ſentence 
ofa wiſe man doth not bind the Comminaitie, 
ik hee haue no rule oner them. Alſo to euerie 
god Law be required theſe pzopertics , that 
is to ſap, that it be honeſt, rightwiſe, poſſible in 
it ſcife,and after the cuſtome of the countrie , 
conuenient foꝛ the place and tune, neceſſarie, 
p20fitable and alſo maniteſt, that it be not cap⸗ 
tious by any darke ſentence, ne mixt with any 
pꝛiuat wealth, but all made foꝛ the common 
wealth. And after Saint Bridget in the q. book 
in the hundred twentie nine chapter, Eierie 
gud law is oꝛ dained to the health of the ſoule, 
and to the fnifiliing of the lawes of God, and 
to induce the people to flie euill deſires, and to 
do god Wozkes. Allo the Cardinall of Came. 
ret wiitcth, whatſocuer 1s righteous in the 
law of Man, is righteous tm the law of God. 
Foz euery mans Law muſt bee conſonant to 
the Law of God. Ind therefoꝛe the Lawes 
of Pꝛinces, the commandements of pꝛelates, 
the ſtatuts of comminalties, ne pet the Oꝛdi⸗ 
nance of the Church is not righteous noꝛ ob: 
ugatoꝛp, but it be coſonant to the law of —_ 
And 
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And of ſuch a Law of man that is conſo⸗ 
nant tothe Law of God, it appeareth who 
hath oor to Lands and goods, and who not: 
Foz a man hath by luch lawes of 
man, he hath righteouſlp. And whatſocuer 
ts bod againſt ſuch Lawes, is vnrighteduſy 


3 lawes of man not contrarte to the law 
of God,noz to the law of reaſon, mult bee ob⸗ 
ſerued in the law of the ſoule: and he that de⸗ 
ſpileth them, deſpiſeth God, and reſiſteth God. 
And furthermoze as Grarian ſaith, becauſc e⸗ 
uil men feare to offend fox feare of patn:Ther= 
foze it was neceſſary that diuers pains ſhould 
be ozdemed foz diners offences, as Phiſitions 
oꝛdeined diners remedies fo: ſeucral diſeaſes, 
And ſuch paines be oꝛdeined by the makers of 
Lawes, after the neceſſitie of the time, and af- 
ter the diſpoſition of the people. And though 
that law that ozdeined ſuch paines hath there⸗ 
by a confozmitie to the law of God, ( fox the 
law of God commaundeth that the people ſhaf 
take away euill from among themſeltes)pet 
they belong not ſo much to the Law of 
G O D, but that other paines ( ſtanding the 
firlt pzinctples ) might bee oꝛdemed and ap⸗ 

| pointed therekoze, that is the law that is calicd 
maoſt pꝛoperiy the Law Poſitiue, and the law 
of man. 

And the Philoſopher ſatd in Þ third boke of 
his Ethikes that the intent of a maker of a law 
is to make the people good, and to bring them 
to vettue . And although 1 haue ſomewhat in 
a generall Tory thee whereupon the _ of 
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Engladis groũded (Fo of neceſlitte it muſt 
be grounded of the ſaid lawes, that is to ſap , 
of the law etcrnall,of the law of reaſon,and of 
the law of God) Neuertheleſle, I pꝛay thee 
ſhew me moze ſpecially wherupon it is — 
ded as thou thinkeſt, as thou befoze Halt pꝛo⸗ 
miled to doe. 

Stu. J will with god will doe therin that 
lyeth in mee,foz thou haſt ſhewed inee a right, 
plain, and ſtraight wap therto. T herfoze thou 
ſhalt bnderſtand that the law of England ts 
grounded vpon ſixe pꝛmcipall grounds. Firſt 
it is grounded on the Law of Reaſon. Secob- 
p, on the Law of God. T hirdlp,on diuers ge⸗ 
ncrall Cuſtomes of the Realme. Fonrthip, on \X 
diuers Principles that be called Mazims, Fift- 

Ip, on diuers particuler Cuſtomes. Stxtip, on 
diuers Statutes made in Parliaments by the 
Ring, and by the Commsn Counſell of the 
Realme. Ot which grounds I ſhall ſpeake by 
oꝛder as they be rehcarſed befoꝛc. Ind firſt of 
the Law of Reajon. 


Of the firſt grovad of the Law 
ot Englaad, 


Cap. e. 

He firſt groũd of the la m of England ts 

the Law ot Reaſon, Wherof theu haſt 
treated befoze in the 2. Cha. the which 

is kept in this Realme, as 1t is in all other 
realms.X as of neceſſitie it malt needs be (as | 
thou haſt ſatd befoꝛe. D. But J would know | 
what is called} law of Natufe after þ laws of 
England, 
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ſt England. St. It is not vicd among them that 
, be learned in the lawes of England to reaſon 
of what thing is cõmanded oꝛ pꝛohibited by the 
ee law of nature,# what not, but al the rcaſoning 
1. | in that behalf is vnder this maner. Ag whe a- 
0- ny thing is grounded vpon the law of nature, 

- they ſay, that reaſon wil þ ſuch a thing be done 
at #1if1t be pꝛohibited by the law of nature, they 
t, ſay it is againſt reaſon, oꝛ that reaſon will not 
'n ſuffer that to be donc. Dod. Then J pzap thee 
's ſhew mewhat they that be learned in the laws 
ſt of the rcaline hold to be commanded oꝛ pꝛoht⸗ 

. bited by the law of nature, vnder fuch termes 

s and after ſuch maner as is vſed among thein 
n \ that be learned in the ſaid lawes, 
t. St. There be put by them Þ be learned in the 
n lawcs of England two degrees of the Law cf 
e Neaſon, that is to ſav, the law of re on prima- 
je ry, the law of Realon ſecundary: by the law of 
v reaſon primarie be pꝛohibited in the Laws of 


© England murther(that is ð death of hum that 

| is innocent) periurie, diſccit, b2caking of the 
peace, d many other like. And by the ſame law 
alſo, it ig lawluil foz a man to defend Himnſeife 
againſt an vmuſt power, o he kap due circũ⸗ 
ſtance. And alſo it any pꝛomiſe be made by ma 
as to the body. it is by the {aw of rcaſon voyd 
in the lawes of England. The other is called 


the law of Secudary reaſon, the which is diui⸗ 
5 ded into two bꝛanches, that 15 to lay, into the 
- lawe of a Secundaty reaſon gencral, and into 
3 a law of Secũdaiy reaſon particuler. Che law 
, of a Secundary reaſon gencrau, is grounded 
q and der iued of the gener all law, 02 gencrall 
e 5 cuſtoms 


IH 
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tuſtotme of vꝛopertie, whereby nods moteable 


& vnmoteabite be bꝛoucht into a certame pꝛo⸗ 


pert c ſo hat euerv man may know his owne 
thing. Id bv this bꝛaunch bee prohibited in 
the !abves of England diſſeiſins, treſpaſſe in 
landg gods, reſcuſle, thefr, vulawfnil wuh⸗ 
holding of another mans gods, # uch other, 
Ant by the ſame law it is a ground in the law 
ol England, that ſatilfact ion muſt be made fox 
a treſpoſſe, and that reſtitution muſt der made 
of ſuch gods as one man hath that belong to 
another man, the debts muſt be paid, couenqts 
fulfilled,s ſuch other , And becauſe diſſciſins, 
treſpaſſe in lands ⁊ gods, theft, and other, had 
not bet ne uno ne, it the law of pꝛopertie had 
not bin oꝛdained: T hercfoꝛe all things that be 
deriued by reoſon out ol the ſaid law of pꝛoper⸗ 
tie, be called the law of reaſon ſecuidarie gene⸗ 
rall, foʒ the law of Pꝛoper tie is generally kept 
in all our countries, 

The law of realon ſecundarie particuler, ig 
the law that is berwed vpon dincrs Cultomes 
general and parttculer, e ofdiuers Maximes 
and Statutes ozdained in this rcalme Ind it is 
called the law ot rcaſon ſecundarie particuler, 
becauſe the reaſon in that cale is deriued of 
ſuch a law that is only holden foꝛ law in this 
realme, and in none other realme. 

Doct. I pꝛay the ſhcw mc ſome ſpeciali caſe 
of ſuch a law ol NReaſon ſecundarie particuler 
fo2 an example. Stu. There is a law in Eng⸗ 
land, Which is a law of cuſtome, that if a man 
take a Diſtreſſe lawfully, that he ſhall put it in 
pound ouert, there to remaine till hee bee _ 

cd 
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ſe fled of that he deſtreined foz, And then there- 
0= vpon may be aſked this queſtion , that if the 
nc beaſts dye in pound foz lack of meat, at whoſe 
in peril! dye they, whether dye they at the peril of 
in him that diſtrained,oz of him that oweth the 

. beaſtg v D. It the law be as thou ſaieſt and 
r. , that a man foz a iuſt cauſe taketh a diſtreſſe, p 
W putteth it in the pound Duert, and no Law 
* compelicth him that diſtreineth to giue them 
e meate, then it ſe meth of reaſon that it the dps 
0 | treſſe dye in pound for lacke of meaic, that u 
8 dy cd at the ptrill of him that oweth the vocals, 
4 and net of him that diſtreined, for in him that 
d diſtreined there can be alſigned no defaiilt, bug 
D ' in the other may be ailigned a delault, becauſe 
e the rent was vnpaid Stu. Thou haſt g iuen a 
= true iudgement, and Who hath raug.;t theo to 
= doe ſo, but reaſon deriued of the faid qencrotl 
t cuſtome © Andthe law is fo ful dt ſuch ſecun⸗ 

dar reaſons deriued out of the general Cuz 
J ſtomes and Marunes of the reainie,that ſome 
6 me haue affirmed that al the law of the realin, 
; is the law of reaſon. But that cannot bee pꝛo⸗ 
N ued as me ſermeth, as J haue partly ſhewed 
before, and moze fully will ſhe w after. Ind it 
ö at is not much vſco in the lawes of England, to 


reaſon what law is grounded vpon the Law 
oi the firſt reaſon Jdzunaric, oꝛ on the Law 
of reaſon ſecundarte, koꝛ they bee moſt com⸗ 
monly openlp knowne ofti;cinſciucs, but foz 
the knowledge of the Law of reaſon lecunda⸗ 
rie is greater difficultie, and therefoze there= 
in dependeth much the maner and fozme of ar⸗ 
gutnents in the lawes of England. 

BI. And 
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Ind it is to be noted that all the dertuing of 
Neaſon in the Law of England p2oceedeth of 
the firſt pzinciples of the law, oꝛ of ſome thing 


that 1s deriued of them:and therefoze no man 


map right wiſely iudge ne groundlp reaſon in 
the lawes of England, ik he be 1gno2ant in the 
firſt pꝛinciples. A iſo all birds, fowles , wild 
beaſts of foꝛreſts and warren # ſuch other be 
excepted by the Lawes of England out of the 
ſaid general law and cuſtome of pzopertp, Fox 
bo the lawes ofthe realme no pꝛoperty map be 
of the in any per ſon, vnleſſe they be tame. Me⸗ 
uertheleſle the egs of Hauks, Herons, oꝛ ſuch 
ether es build int he ground of any perſon, be 
adiudged by the ſaid lawes to belong to him 
that oweth the ground. 


Of che ſecond ground of the law of England. 


Cap. 6. 

De ſecond groũd of the law of England 
is the law of God. 2 ther foꝛe foꝛ puniſh⸗ 

ment of the that offend agamſt the Law 
of God, it is enquired in many courts in this 
realine, it any hold any opinion ſecretly oz in 
any other manner againlt the true catholike 
faith. And alſo if any general cuſtom were di⸗ 
rectly againſt the law of God, oꝛ if any ſtatute 
were made dir catly againſt it:as it were oꝛdei⸗ 
ned that no almes ſhould bee giuen foꝛ no ne⸗ 
ceſſity, the cuſtom # ſtatute were void. Neuer= 

theleſſe the ſtatut made in the xxiij. pere of R. 
Ed. z. herby it is oꝛdeined that no ma vnder 
paine of r ſal giue any almes ta 
1 2 2 aner A KL any 
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The6. Chapter. 11 
ok any valiãt beggers þ may wel laboꝛ, that they 
ot map ſo be compelled to labour foz their liuing, 
ng ts a good ſtatutc,foz it obſcrueth the intent of 
an the law of God. And alſo by authoutie of this 
in law there is a groũd in the laws of England 
he that he that is Ac curſed ſhall maintain no ac⸗ 
ld tion in the kings court, except it be in very few 
be caſeg, ſo thai Þ ſame excommunication be cer⸗ 
he tified befoze the kings iuſtices in ſuch maner 
0z as the law of the Kealine hath appointed:and 
be by the authozitic alſo of this ground , the law 
ez of England admitteth the ſpiritual wriſyiction 
rh of Ditmes & ofterings, and of all oi her things 
de that of right belong vnto it, and recctucth allo 
n al laws of the Church duly made, and that cx- 


cerd not the power of rhem that made the. In⸗ 

ſomuch that in manycaſcs it bchoucth i kings 

d. Juſtices to iudge after the laws of the church. 
Do. How inay that be, that the kings Juſtices 

ſhould iudge in the kings courts after the law 

D of the church! foz it ſeemeth that the Church 
E ſhould rather giue iudgemẽt in ſuch things as 
ö t may make lawes ok, tha the kings Juſtices, 
J St. That may be done in many caleg, whereof 
1 J (hal foꝛ an example put this caſe.it a win of 
- right of ward be bzought of the bodic ic. Ind 
the tenãt cõteſſing the tenure, 4 the nonage ol 
? the infant lauh, that the infanc was maried in 
: his aunceſters dates tc. wherupon xij men be 
: Wozn which gre this verdice, that the infant 
: Was maricd in the itic of his aunceſtours,and 
. that the woman in the like of his aunceſtour 
| (ucd a diu5zce, wherupon ſente: ce was muen 
that they ſheuſd bee dinozced, and that the 

ih. heire 
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heire appealed, yhich Hhagcth pet vndiſcuſſed, 


pꝛaying the ald the Juſlice to know whe⸗ 


ther che infant in this caſe ſhaloe ſaid maried 
oꝛ no. Inthis calc it the law 6; the Church be 
that the ſaib ſentence 67 Diucce ſtandeth in 
his ſtrength @ vertuc vntil i be adnulled vpõ 
the ſaid evpcaic; That thc infant at the death 
of his anceſloꝛʒ wes vnmaried, becauſe ? firſt 
mat tage was adnuiled by that diuoꝛce: and if 
the law of the church be tizat the lentẽce of the 
diuoꝛce ſtandet i not in eſtect till it be affirmed 
vpon he ſaid appeale, then is the infant pet 
mat iod, ſo that the value of his mariage cans» 
not belong vnto the Lord, and therfoze in this 
caſe tudgement conditional ſhal be giuen ⁊c. * 
in like wiſe the kings Juſtices in many other 
cales ſhall iudge after the law of the Church, 
like as the ſpiruuall iudgeg muſt in many ca⸗ 
{cs,to21 there iudgemẽt after the kings laws. 
D. Hod may that be, that the ſpirituall Jud⸗ 
ges ſhould iudge after the kings laws: J pꝛay 
thee ſhew mee lome certaine caſe thereof, Stu. 
Thoughit be ſomewhat a digreſſion from our 
firſt purpoſe, pet Þ will not withlay thy des 
ſire, but wil with god will put three a caſe oz 
two therof, that thou maiſt the better perceiue 
What Þ meanc. Jf A. ⁊ 25. haue gods iointip 
and T. by his laſt will bequeath his poꝛtion 
therein to Ce makcth the ſald B. his Execu⸗ 
toꝛ ⁊ dytth. and C. aſketh the execution ot this 
wil in the ſpiritual court: In this caſe d Jud⸗ 
ges there be boũd to iudge that will be void, 
becauſe it is vord bp the lawes of this realme. 
F iid like wile il a man be outlawed , and alter 
by 
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by his wil bequeath certaine gods to John at 
Stile, ⁊ make his executoꝛs t die, the king ſei⸗ 
feth the gods r alter giueth the agatne to the 
executoꝛs, æ after Joh. at Stile ie ha cicati⸗ 
on out of the ſyiritual court againſt the execu⸗ 
toꝛo, ta haue execution of the will: Ju this caſe 
the mdges ofthe ſpirituail ceurt mult iudge ß 
wil to be void, as the law of the realine is that 
it is, and pet there is no ſuch law of fozkeiture 
ol gods by ouclaroz:e in the ſpirituall law. 


Of the tlurd ground of che Law of England. 
Cap. 7. 
He third ground ot the law of England, 
ſtandeth vpon diuerg General cultomes 
of oid time vſed through al the Keaime, 
which haue bin accepted & appꝛoued by cur ſoa 
uer aigne loꝛd the king s his pꝛogenitoꝛs, r all 
his ſubiects:⁊ becauſe the (aid cuſtomo be nets 
ther againſt the law of God, noꝛ the law cf 
reaſon , and haue bin alway taken to ber god 
and neceſſaric foꝛ the commonwealth of all the 
Kcalie-: Thercfoze thep haue obtained the 
ſtrength of the law, inſomuch that he that doth 
againſt them, doch againtt Juſtice: and theſe 
be the cuſtomes 8 pꝛoperly be calle the Com- 
mon law, and it ſhall al way be determined by 
the Juſtices whe her there be any ſuch genes 
rali cuſtome 0z not, and not by xij. men, and of 
theſe general cuſtomes, and of certaine pꝛinci⸗ 
plcs d be called Maximes, which alſo take cfa 
_ ſect by the old cuitome of the Reaime (as (half 
appcarc in the Chayter next following ) de⸗ 
vendeth moſt part of ihe law of this Realine, 
Vin. Ins 
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Ind therfoꝛe our ſoueraigne Loꝛd the king at 
his Coꝛonation among other things taketh a 
ſolenme oath, that he ſhal cauſe al the cuſtoms 
of his tealme faithfulſy to be obſerued. Do. J 
pꝛay ther ſhew me fome of theſe generall cu⸗ 
ſtomes. St. J wil with god wil,s firſt J ſhall 
thew ther hotv the cuſtome of the Realme is 
the verie ground ok diuers Courts in the 
Reaime, that is to ſap, ot the Chancery, of the 
N. bench, ot the common pler s, and the Exche⸗ 
quer, the which be courts of recozd , becauſe 
none nap lit ag Judges in theſe courts but by 
the kings ictters patents. Aud thele courtes 
haue diuers authoꝛities, whereof it is not to 
treat at this time. Other courts there bee allo 
only grounded by the cuſtome of ð realme, that 
ber of mich le ſſe authoꝛitie than the courts be⸗ 
foꝛe rehearſed, As in euerp Shire within the 
reale, there is a court that is called the coũty 
X another that is called the ſherifs Toꝛne, and 
in euery manoꝛ is a court that is called a court 
Baron, and to euer faire # market is incidẽt 
2 Court that is called a court of Pipowders. 
Ind though in ſome ſtatutes is made mention 
ſometime of the amd Courts, pet neuerthcieſle 
of the fir ſt 1:.ſtttution of the ſaid courts, @ that 
ſuch Courts ſhoulo be there is no ſtatute no2 
law vi ten in the lawes of England. Ind 
ſo al! he ground and beginning of the ſayd 

courts depend vpon the cuſt ome of he reahn, 
the which cuſtome is of to high authozitic, that 

the ſaid courts ne then authoꝛities map not be 

altered, ne their names changed without Zar 

lament, 

iso 
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Fiſo by the old cuſt ome of the Realme, no 
man ſhall be taken, impꝛiſoned, diſleiſed, noꝛ o⸗ 
ther wiſe deſtroyed, but he be put to anſwer by 
the law of the land, ⁊ this cuſtome is contix⸗ 
med by the ſtatute ol Magna chatta cap. 26. 

Lilo by the old cuſtome of the Healme, all 
men great and ſmall ſhall do 2 receiue Juſtice 
in the kings Courts, and this cuſtome is con⸗ 
firmed by the ſtatute of Marleb.ca.1. 

Alſo by the old cuſtome of the Vealme , the 
eideſt ſonne is onelp heire to his Anceſtoꝛ, and 
if there ber no ſonnes but daughters, then all 
the daughters ſhall be heireg , And ſo it is of 
ſiſters and other kinſwomen. Ind if there bee 
neither ſonne, daughter, bꝛother, noꝛ ſiſter, the 
ſhail the inheritance diſcend to Þ next kinſman 
oꝛ kinfwoman of the whole biowd to him that 
had the inheritance , of how many degrers ſo⸗ 
euer they be from him. And if there be no heire 
gener all noꝛ ſpeciall, then the land ſhall eſcheat 
to the Loꝛd oi whoni the land is holden. 

Alſo by the old cuſtome of the rcaune, lands 
tall neuer aſcend.oꝛ diſcend, from the ſonne to 
the father oz mother, noꝛ to any other anceſtoꝛ 
in the right lime, but it ſhall racher eſcheat to 
the Loꝛd of the fe. 

Alſo i any Alien haue a ſonne that is an 
Ihnen, and after is made Denizen, and hath an 
other ſonne, and after purchaſeth lands a dy 
eth, the vongeſt ſon (hall umher it as heire, and 
not the cid cit. g 

Ilſo if there be thier bꝛethꝛen, d the nuddeſt 
brother purchaſe lands and dpeth without 
heirt of his bodice, the elveiÞ bꝛocher ſhal inherit 

ag 
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as heire to him, and not the ponger bꝛother. 
Alſo it᷑ land in fer ſimple diſcend to a ma by 
the part of ig father, he dieth without heire 
of his body, then the inheritance ſhal dulcend to 
the next heire of the part of his father. And if 
there be no ſuch heire of the part of his father, 
then it the father purchaſeth the lands, it ſhall 
go to the next heire of the fathers mother,Xnot 
to the next heire 07 the ſonnes mother, but it 
ſhal rather eic heat to the Loꝛd ofthe fee. But 
it a ma purchaſe lands to him # to his heirs, # 


die without heir of his bodie, as is ſaid befoze, 


the the land ſal diſcend to the nit heire of the 
part of hig father, it there be anp, ⁊ if not, then 
to the next here of the part of his mother. 

Allo the ſonne purchaſeth lands in fee , and 
dyeth without heire of his body, the land Mall 
diſcend to his vncle, and hall not aſcend to his 
fathec ; Gut if the father haue a ſonne though 
it be many pres after the death of the elder 
bꝛocher, vet that ſonne ſhall put out his vncle, 
and ſhali inioy the land as heire to his elder 
bꝛother fox euer. | 

Illo by the cuſtome of the realme, the child 
that is boꝛne bcfoze eſpouſels is Baltard, and 
ſhali not inheru. 

Allo the cuſtum ofthe realme is, that no ma⸗ 
ner of gods noꝛ catteis reall noꝛ perſonal ſhall 
neuer go to the heire, but to the executoꝛs, oʒ to 
the Oꝛdinarie, oꝛ adminiſtratoꝛzs. 

Alſo the huſband ſwall haue all the chattels 
perſonals that his wile had at the tine of the 
eſpouſels, oꝛ after, and aiſo chattels rcall if h@ 
duerliue his wife: But ik he ſell 02 giue away 


the 
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the chattelg reals die, by that ſale 02 oft the 
intereſt of the wile ig determined, oz cls they 
Vall remain te the wife ik (he outrime her huſ⸗ 
band. iſo the huſ ond ſhalt hauc al the inheri⸗ 
tance of hig wit where eof he ag fert ed inder 
in the right ot hig * 45 ing the eſpouſels in 
tee, oꝛ in lex taile general. toꝛ terme of lile, tfhe 
haue any child bp gin a5 tenant! bp the 
curteſie of Cngiand, 7 the wite n ail haue the 
third part of the inheritance cf her bt uſband 
wherok he was ſeifed in do d 02 in law after p 
eſpouſcis Ic. But mn thai caſe the wife at the 
death ol her huſbãd muſt be of the age of nine 

ere 02 aboue, oꝛ cis ſhe ſhat haue no dow y. D. 
What if the huſhãd at hg death be within the 
age of nine yereg: & Iſuppole ſhe ſpal pet haue 
her dower. Ilſo the old iow r Cuſtome of the 
Kcalme ig, that after the death of cucrptenant 
that holdeth his land by knights ſeruice, the 
TLoꝛd ſhal haue the ward and inariage of the 
heir, til the heir come to the age of 21. pcreg, ⁊ 
it the heir in that cate be of fut age at the death 
of hig anccttcz,the he hal pay to hio loꝛd his 


relicfe, Which at the comon law was not cer⸗ 


tain, but bp the ſtat, of Mag. ch. it is put in cer⸗ 
fain:that is to ſay, foꝛ euer Pp whole knights ſee 
to pay C.. and foz a whole Barony to pay a 


C. marks oꝛ rciiefe.* foꝛ a whole Eriedom to 


papa C.. and after the rate. Ind ik the heir 
of ſuch a tenant be a Woman ſhe at the death 
of her anteſtoꝛ be within the age o rity. veres, 
then by the common law ſhe i ould haue bin in 
Ward only til 14.pcrcs , but by the ſtat o w. 
t. in ſich caſe ſhe ſhall be in ward tul 16. peres. 
Aud 


: 
* 
| 
| 
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And ifat the death of her aunceſter ſhe bee of hy 
the age of 14. pere 02 aboue, ſhe ſhal be out of 
ward though the land be Holden of the king, # 
then ſhe ſhall pay reliefe as an heire male ſhall. 

Iilo of lands holden in Socage, if the aun- 
ceſter die, his hcire being within the age of 14, 
eres, the next friend of the heite to whom the 
inhcritance map not diſcẽd ſhal haue the ward 
of his bodie and lands, till he ſhall come to the 
| age of 14.yeeres,and then hee may enter. And 
| when the heire cometh to the age of rxj.ycres, 
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then the garde in ſhal yeld him an accompt foꝛ 
the pꝛolits therof by him recaued, 
Ilſo ſuch an heire in locage foz his reliefe 
| ſhall double his rent tothe Loꝛd the pere fol- 
| lowing the death of his aunceſter: Is if his 
| auncelter held by xg. d. rent, the heire mthe 


„ sf tt eDD @ 4, —- 


pere following ſhall pay the xg.Þ, foꝛ his rent, 
and other xi. d. foꝛʒ his reuiete, and the reliet he 
:nult pap though he be within age at the death 
| of his aunceſter. 
Alſo there is an old Law and Culkoime in 
| this Realme,that a fre hold by wap of fcoffe⸗ 
ment,gitt,o2 leaſe, paſſeth not without Tiuerp 
of ſeiſin be made vpõ the lãd accoꝛding, though 
a deed of feuftement be cherof made and deliue⸗ 
red: But by wap of ſur render particion, and 
eſchange, a ſre holo may paſſe without liuer ic. 
| Ilio it a man make a wilt of land whe:of he 7 
is ſetled in his demeine as of for, that will 15 l 
| vold: but if it had \twd in fcoffor 5 hand, it had 
bin god. Inv allo in London lucha Will is 
god by the cuſtome of the cuy il u be inrollco. 
A lſo a leaſe foz term of vcareg is but a n 
WW 
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of vy the law, and therfoze it may paſſe without 
SEN any liuerp of ſeiſin: but otherwiſe it ts of 
* (tate foꝛ ter ine of life foz that it is a freehold in 
Il. the law, and there oꝛs liuery maſt be made oz 
1- els the fra hold paſſeth not. | 
4. Alſo by the old Cuſtome of the realme, a ma 
t may diſtrain foꝛ a rent ſeruice of comon right. 
L f And alſo for a rent reſerued vp0 a gift in taile, 
je a leaſe foꝛ terme of life, ef yercs, æ at will, à in 
d ſuch caſe the L 02d may diſtre ine the beaſts of , 
3, tenants.as ſone as they come vpõ the groftd, 
2 but the beaſts cf ſtrangers that come in but bp 

maner ot an efcape, he map not diſtrein til they. 
= haue bin leuant + couchant vpon the ground: 
[= but foz debt vpo an obligation, noʒ vpõ a con⸗ 
1 tract, noꝛ foꝛ accompt ne pet foꝛ arrerages of 
E accompt,noz ſoꝛ no maner of treſpaſſe, repara⸗ 
E tions, noꝛ ſuch other, no man map diſtraine. 
e And vy the old Cuſtome of the realme al if: 
þ ſues that ſhall be 1opned betwerne partie and 

partp in any court of recoꝛd within the realm, 
1 except a few wherok it needeth not to treat at 


Z this tune mult be tried by rn.free X lawful mẽ 
y of the viſne that be not of aftin!tie to none of 
3 the parties, And in other courts that be not of 
2 n recoꝛd, as in the county, court baron, hundꝛedæ 
ſuch other like, they ſhalbe tried by the Oth of 
a the parties not otherwiſe, vnleſſe the portics 
| 7 aſſent that it ſhall be tried by the homage, Ind 
; it is to ve noted that Loꝛds, barons, ⁊ al pters 
ofthe rcalme be tcxcepted ont of ſuch trials it 

thep will, but if they will wulfully bee ſwo2ne 

therein, ſome ſap it is no crro2. Ind they map 
| if they will haue a w21t out ofthe chancery db 
ö regted 
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rected to the hirife commanding him that hes 
ſhall not impanell them vpon ns engucſt. 

Ind ot this that is ſaid befoꝛe it appeareth 
that the cuſtomes afozeſand 102 other line vn⸗ 
to them, whercof be very many in ie laws of 
England, cãnot be pzoued to haue the ſtrẽg . 
of a law only bp reaſon. Foz how may ut bee 
pꝛoued by reaſon that the eldeſt ſon Gall onetp 
inherite his father, and the = ger to haue no 
part, oʒ chat the huſband ſhall haue the whole 
land foꝛ terme of his life as tenant bp the cur⸗ 
tefic in ſuch maner as befoze appcareth , and 
that the w ie ſhall haue onely the third part in 


* thc name of her dower, ⁊ that the huſband (hal 
haue al the gods of his wife as his owne, and 


that it hee die liuing the wife, that his exccu⸗ 
toꝛs ſhalt haue che gods, and not the Wikt: all 
theſe and uch other cannot be pꝛoued onclp by 
real: Hat it honid be fo and no other wiſe, ai⸗ 
though they be reatonable, and that with the 
cuſtome cherein vſed fuTiſcth in the Law, and 
a ſtatute made agati! ſt ſuch gener ail cuſtomeg 

ught to be obi: ud, becauſc they be not mar⸗ 
ly the law of reaſon. 

Alſo the law ofy2operiters not the law of 
realon, hut a lato o cuſtome, ho weit that it is 
kept, ig gifs richt neceſſarie to be kept in all 
rcam t among all peopie, and fo 1tmay be 
numbꝛed ariong the general cuſtomes of the 
reaulme, a it is to uvnderſtand that there is no 
ſtati te d trea:cch of the beginning of the ſaid 
cuſtems, ne why they ſhould be hoidẽ for law, 
and therefoze after them that be learned in the 
laws of the realm, the old cuſtome of che realm 

is 
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het is the anely and ſufficient author itie to them in 
that behalte, and J pꝛav thx ſhew nice wizat 
eth Doctoꝛs hoid therein, that is tofay, Whether a 
ons #4 cuitome onely bet a ſufficient authoꝛitie of any 
of law, Do. Doct oꝛs hold that a law grounced 
* vpon a cuſtome is the moſt ret Law, but 
hee 5 this thun m uſt alwales vnder!! ary thorcEoith 
cp that ſuch a cu:tome is notcber cmi tie ro the 
no law of rcaſ3n,nc2 to the taw of Cw. nd now 
le FJ yay tie ſhi w ine ſomewhot of c _ xi⸗ 
19 mes ofthe law of England, whereot ehen halt 
1d made mention befoze in the 4,Ciapter, Stu. N 
in Will with gad will, | 
al 
1d Of the 4. ground of the law of England. 
= 2 Cap. 8. 
I = 4.qr9fid of the law of England tans 
1 deth in diuerg pꝛinciples d bee called in : 
iz the taw Muiximes, 8c hich haue hin als 
e ates taken foꝛ law in this rain, fo that it is 
d not lawfuil fo2 any that 15 learned to den thẽ: 
8 koꝛ euerie one of thoſe Warunes 15 ſuſticient 


aui hoʒitie to hiuniclfe, Ind which ig a Mari⸗ 
ime, and which not, ſhall atwap be determined 
by the Judgeg, and not by 12. men. nd it ne⸗ 


- deth not to aſſigne any reaſon , why they were 
[ firſt receiued foz MWarimes,o it ſuſticech that 
; they be not againſt the law cf reaſon, noz the 
a law of God,# that they haue a! xray bin taken 
| | foz a law. Ind ſuch M irunes be not only hol. 


| den foꝛ law, but alſo other caſes like vnto the, 
and al things that neceſſaruly folloſo ↄpon the 
ſame, are to de reduced to þ uc as rherfoze 
molt cõmonlp there be aſſigned lome realõs o 
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conſideration why ſuch Marimes be reaſona⸗ 
ble, to the intent that other caſes like, may the 
moꝛe conuentently be applied to the. And they 
be of the ſame ſtrength and cffect in the law as 
Qatutes be. And though the generan cuſtoms 
of the Realme, be the ſtrength #warrant of the 
ſaid Maximes, as they be of the generall cu⸗ 
| ſtomes of the realme, pet becauſe the ſaid gene 
1 ral cuſtomes be in inancr knowne thzough the 
| Keaime,aſwcll to them that be vniearned as 
learned, and may lightly be had a knownc,and 
| that with little ſtudie: and the Maximes bee 
| only Enowne in the Rings Tourts,0z among 
; them that take great ſtudy in the Law of the 
| Kealme,and among few other perſons. Thera , 
foze thep bee ſet in this waiting fox ſcuerall 
grounds, and hee that liſteth may ſo accompt 
them, oz if hee will, Hee may take them for no 
ground, after his picaſure. Of which Mari 
mes J ſhall hereaſitcr ſhew thee part. 

Firlt there is a Maxime, that Eſcuage vn 
certaine makcth knights ſeruice. 

Alſo there is another Maxime,that Eſcuage 
certaine maketh ſocage. 

Alſo that he that haldeth by Caſte! gard, Holz 4 
deth by knights ſeruice, dut he holdeth not by 
Elcuage. Ind that he that holdeth by xx. g. to 
the gard of a caſtell.holdeth by ſocage. 

Alſo there is a Maxime, that a Diſcent ta- 
keth away an entric. 

Alſo, that no Preſcription in lands maketh 
a right. 

Illo, that a Preſcription of rent and pꝛoſits 
appzendec out ol land maketh a tight. 
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* Allo that the limitation of a pꝛeſcription ge⸗ 
he nerallp taken,is from the time that no mang 
* minde runneth to the contrarie, 
Is Allo that aſſignes may be made vpon lands 
Is giuen in fee,foz terme of lite, oꝛ toꝛ terme of 
1 peres though no mention be made ok allignes: 
4 and the ſame law is of a rent that is granted, 
— but other wiſe ut is of a warranty and of a cox 
he uenant. 
Ss Allo that a condition to auoid a freehold 
15 cannot be pleaded without deed , but to auoid 
— a gift ok chattell it may bee pleaded without 
Der d. 
Je Ilſo that a releaſe oz confirmation made bp 
"1 him that at the time of the releaſe 02 confirma- 
n tion made, had no right, is void in the law, 
pt | though a right come to him after, except it bee 
0 with warrantie, and then it ſhall bar him of all 
right that hee ſhall haue after the warrantie 
made. 
| Alſo that a right oz title of action that only 
dependeth in action, cannot be ginnen noꝛ gran⸗ 
C ted to none other but only to the tenant of the 
ground,oz to him that hach the reuerſion oz re⸗ 
[= „ mainderof the lame, 
p Alſo that in an act ion of debt vpõ a contract, 
0 the defendant map Wage his law, but other⸗ 
wiſe it is vpon a leaſe of lands foz terme of 
[- pereg 02 at will, 
| Alſo it that any exigent tn caſe of felony bee 
ly - awarded againſt a man: hc hath therby fozths 
with fozferted is gods to the king. | 
0 Alſo if the ſonne bee attainted in the life of 


the father, and after he purc haſeth his "_ 
C 
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of pardon of the king, and after the father dy⸗ 
eth: Inthis caſe the land ſhall eſcheat to the 
Loꝛd of the fer, inſomuch that though he haue 
a ponger bꝛother, pet the land ſhall not diſcend 
to him:foꝛ by the attainder of the cider bzother 
the blond 1s cozrupt, and the lather in la w di⸗ 
ed without heire. | 

Alſo if an Abbot oz Pzioz alien the lands 
of his houſe and dieth, in this caſe, though his 
ſucceſſoꝛ haue right to the lãds, ꝓet he may not 
enter, but he muſt takt his action that is ap⸗ 
pointed him by law. 

Allo, there is a Maxime in the law, that if a 
villaine purchaſe lands and the L oꝛd enter, he 
b-a'l enioy the land as his owne: but if the vilz 
lain alien befoze the Loꝛd enter, the alicnation 
is god. And the ſawe law is of gods, 

fo, i a man ſtcale gods to the value of 
twelue pence 02 aboue, it is felonie. and he ſhal 
dye foꝛ it. I nd if it be vnder the value of ry, 
pence, chen it is but petite larc enie, and he ſhal 
not dye foz it, but ſhall be otherwuc puniſhed 
after the diſcretion of the Judges except it 
be taken from the Perſon : foz if a man take 
ano thing how little ſoeuer it ber, rom a mans 
perſon felomouſly it is called robbery ⁊ he ſhal 
dye foz it. 

Allo. he that is arraigned vpon an Indite⸗ 
ment of felonie ſhall be admitted in faugur of 
lite to challenge xxx j Jurozs peremptozi.p, 
but 1: ha challenge any aboue that number, 


the Law taketh him as one thac hath refuſed 


the Law, pecauſe hee hath refriſed ther whole 
Enquelts, and therefoze hee ſhall dpe Bos 
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Vith cauſe he imap challenge ag many as her 
hath cauſe of challenge to. Ind further it is to 
be vnderſtod,that ſuch peremptoꝛie challenge 
hal not be admitted in appeaſe, becauſe it is at 
the ſuit of the partic, 

Alſo, the land of cucrp man is in the law en⸗ 
cloſed from other, though it lie in the opẽ ficid. 
And therefoze if a man do treſpas therein, the 
wꝛit ſhall be Quare clauium fregit. 

Alſo the rents commons of paſture, of tur⸗ 
bary,reucrſions, remamders , noꝛ ſuch other 
things which lye not in manuell occupation, 
may not be giuen no2 graunted to non other 
without witing. 

Fiſo that hee that recouereth debt oꝛ dama⸗ 
ges in the Kings Courts by ſuch an action 
wherein a Capias lay in the Pꝛoceſſe, may 
within a yeare after the recoucric, haue a Ca- 
pias ad ſatis faciendum to take the body of the 
defendant, and to commit him to pziſon till her 
haue paid the debt and damages : but if there 
lay no Capias in the firſt ac ian, then the plain⸗ 
tile Hall haue no Capias ad ſatisfaciendum, but 
muſt take a Fieri facias, oꝛ an Elegit within the 
peare, oz a Scire facias after the pere, oʒ within 
the yere if he will. 

Alſo. it a releaſe oꝛ confirmation bee made to 
him, that at the tune of the releaſe made, had 
nothing in the land ec. the relcaſc oꝛ confir= 
mation 19 void, except in certame caſes, as to 
bouch, and certame other which nerd not here 
to be remembꝛed. 

Fiſo there is a Marime in the law of Eng⸗ 
land, that the Ring may difleiſe no man, noz 

C h. that 
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that no man map diflerſe the king, ne pull any 
reucrſion oꝛ remainder out of him. 

4 ifo the kings excellenc ie is fo high in the 
la w, that no freehold map be giuen to th g. 
ne be deriued from lu, dut by matter ez 
coꝛd. 

Allo there was ſometime a Maxime and a 
law in England, that no man ſhould haue a 
Wꝛit of right, but by ſpeciall ſuit to the king, a 
foz a fine to be made in the Chauncery foz it. 
But theſe Maxunes be changed by the ſtat. of 
M ipna charta cap. 16. where it is fa:d thus. 
Nulli negabimus nulli vendemus rectũ vel 11+ 
fiiti m. And by the wo2ds Nulli negabimus, a 
man ſhall haue a wat of right of courſe in the 
C haunceric without ſtung to the king for it. 
And by the wozds Null: vedcmusr he ſhal haue 
it withou: ſinc:t ſo many tunes the old Maxi⸗ 
mes of the law be chaunged by ſtatu res. A iſo 
though it be reaſonable, that ſoz the mamkold 
dmerſities of actions that bee in the lawes of 
Engiand, that there ſhould bee diucrlities of 
Pꝛoces, as in the real actions after one maner 
and in perſ>nall ac ions after another maner: 
Pet it cannot be pꝛoued mectreiy by reaicn that 
the ſame Pꝛoces cught to be had and none v 
ther: foꝛ by Statue it might be altered. And 
fo the ground of the ſaid Pꝛeces is to bee re 
ferrcd onely to the Maxumes and T uitoins of 
the Nealme. 

And J haue ſhewed thee theſe Maxrimes 
befoze rehearted,not to the intent to ſhew thee 
ſpeciaiſy what is the cauſe of the law in them, 
fo: that Would altze a great reſpite. But J 

haue 
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haue ſhewed them only, to the intent that thou 
may ſt perceiue that the ſaid Maximes + other 
like, may bee conuentently ſet ſoꝛ one of the 
grounds of the lawes of England. Moꝛeouer 
there be ditters caſes, wherof 4am in doubt 
whether they be onelp Marunes of the law,oz 
that they be grounded vpon the law of reaſon, 
wherein J pzap thee let wee heare thine opi- 
nion, 


Do. I pꝛay the ſhew thoſe caſes that thou 

f meaneſt, and J ſhall make thee anſwere there⸗ 

. in as J ſhall ſee cauſe, 

a o Hereafter follow divers caſes, wherein the 

E Student doubteth witcther they be only Maxi- 

. mes of the Law, ot that they bee 

e grounded pon the Law 

- of Realon, 

10 

1d | 

of Cap. 9. 

of He Law of England is þ if a man com: 

er mand another to do a tretpaſſe a he doth 
. it, that the commannder is a treſpaſter. 

jat Ind J am in doubt whether that it be orcs 
* ly tp a Maxune of the iaw, oꝛ that it be by the 

rd law of reaſon. 

re Illo, J am in doubt vpon what Lav it is 

; of grounded, that the acceſſozic ſhall not be put to 

anſwere bekoꝛe the pꝛincipall tc. 
nen Allo, the law is, that c an Abbot bup a thing 
= that commeth tothe vic of the houſe, + dvcth, 


that his lucceſſoꝛ ſhau ve charged, I nd 5 om 
t N ſomewhat in doubt vpon what ground that 
C U. aw 
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{aw dependeth. ; 

Iiſo, that he þ hath poflefſio of land though 
it be by diſſeiſin, hath right againſt al men, bat 
againſt him chat hath right. 

Also, that if an actiõ reall be ſued againſt a⸗ 
ny man that hath nothing in the thing deman- 
ded, he wit ſhall abate at the common law. 

A iſo, that the alienation of the tenant hang 
ing the wit, noꝛ his entrie into religtõ, oz if he 
be made a kmght,o2 it ſhe bee a woman # take 
an huſband hanging the wit, that the wat 
Call not abate 

AIiſo,tfiand ⁊ rent that is going out of the 
fame land, come into one mans hand of lie e⸗ 
ſtate, and like ſucrtie of title, the rent is ex⸗ 
tinct. 

Alſo, it land diſcend to him that hath right 
to the ſame land betoꝛe, he ſhall bee remuted to 
his better titic if he will . 

Fiſo,if two titles bee concurrant together, 
that the eldeſt title ſhall be p2cferred, 

Alſo, that euery man is bound to make re⸗ 
compence, foꝛ ſuch hurt as his beaſts ſhall do 
in the coꝛne 02 graſſe of his neighbour, though 
he know not that they were there. 

Alſo, ik the demandant oz plaintsfe hanging 
his wut , will enter into the thing demaun- 
bd , his Wzit ſhall abate, Ind it is manp 
times verie hard ⁊ of great difficultie to know 
what caſes of the Law of England be groũ⸗ 
bed vpon the law of reaſon , aud what vpon 
cuſtome of the Realme. and though it bee hard 
to diſcuſſe it, it is very necefſary to be knowne, 
foz the knowledge of tye perfect reaſon - — 
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lado:æ R any man think that theſe caſes befoze 
rehcarſed be grofided vpon the law of reaſon, 


then he may reter them to the firſt ground of F 


the laws of England, which is the law of rea⸗ 
fon, wherof is made mention in the 5 chapter. 
Ind if any man thinke that they be grounded 
bpon the law of cuſtom, then he map refer the 
to the Marimes of the la w, which be aſſigned 
foz the fourth ground of the Law of Enalãd, 
hereof mention is made in the 8.Cha,as bez 
foze appeareth, 

De. But J pꝛap ther ſhew me by what aus 
thozitte it is pꝛoueo in the laws of England, 
that the caſes which thou haſt put befoze m 
the viij. Chap. and ſuch other which thou cal⸗ 
leſt Maxims ought not to be denied, but ought 
to be taken as Maxuns. Fox ſith they cannot 
be pꝛoued bp reaſon as thou agrceſt thy ſeife 
they cannot,thep map as lightly bee denied as 
offirined, vnicſle there be ſome ſutticit᷑t autho⸗ 
titie to appzoue them. 

Stu. Many of the cuſtomes and Marimes 
of the Lawes of England bee knowne by che 
vie and the cuſtome of the realme ſo apparant⸗ 
ly that it neeTeth not to haue any Law wzitz 
ten thereof. Foz What nedeth it to haue any 
L aw witten that the eldeſt ſon ſhall inherite 
his father: 02 that ali the daughters ſhall in⸗ 
herite together ag one heire, if there bee no 
fon : oz that the huſband ſhall haue the gods 


and chattels of his wife that ſhoe Hath at the 


time of the eſpouſels, oꝛ after:oꝛ that a baſtard 
hall not inherite as hetire: oz the executoꝛs 
ſhall haue the diſpoſition of all the gods of 


T itt the r 
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their teſtateꝛ:and it there be no executoꝛs that 
the Ozdinary ſhall haue it, ⁊ the heire ſhall not 
meddle with the goods of his aunceſter , but it 
ary particuler cuſtom es help hun. 

The other Maximes & cuſtoms of the law 
that be nat ſo openlp knowne amog the people 
may be knowne partip by the law of Reaſon 
and partiy by the bokes of the lows of Eng⸗ 
land called Yearcs and Termcs, and partiy by 


diuers Recoꝛds remaining in the K. Courts 


and in the Treaſozie: and ſpeciallp by a boke 
called the Regiſter, aiſo by dtuers Statuts, 
wherein many of the ſaid Cuſtomes a Maxi⸗ 
mes be oft recited, as to a duigent Scarcher, 
will cuidentlp appeare. 


Of the fift ground of the Law of 
England. 


Cap. 10. 


He fift ground of the Law of England 
ſtandeth in diuers porticuler cuſtoms v⸗ 


ſed ui diu ra counties, towne, cities, and 


Loꝛdſhips in this realme, p which particulcr 
cuſtomes, becauſe they be not againſt the law 
of reaſon noꝛ the law of God, though they bee 
againſt the ſaid generall Cuſtoms oz Maxi⸗ 
mes of the law, yet neuertheicllc they ſtand in 
effect and be taken foz ſaw:but il it riſe in que⸗ 
ſtion in the kings courts, whether there be a- 
ny ſuch porticuler cuſtome 02 not, it ſhall bee 
tried by xi. men, and not by the tudges, except 
the ſame particuler cuſtome bee of Hecoꝛd be 

the 
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the fame Court. Of which particuler Cu⸗ 
ſtomes, I haut hercafter noted ſome ſoꝛ an ex⸗ 
ample. 

Firſt there is a cuſtome in Kent that is cal⸗ 
led Gauelkind, that all the bzethzen ſhall inhe⸗ 
rite together, as ſiſters at the common Law. 

Alſo there is an other particuler Cuſtome, 
that is called Burghengliſh, where the poger 
ſon ſhall inherite befoze the cideſt, and that 
cuſtome is in f2otingham, 

Aiſo there is a cultome in the Citie of Lon⸗ 
don, that framen there, may by their teſtamet 
enrolled, bequeath their lands that they be ſei⸗ 
ſed of to whom they will, except to Moꝛt⸗ 
maine. nd if they be citizens and Freemen, 
that thep map alſo bequeath their lands to 
Moꝛtmaine. 

Iiſo in Ganelkind, though the father bee 
hangcd , the ſon ſhall inherite. Foz their cu⸗ 
ſtome is, the Father to the bough, the Son to 
tlie plough. 

Alſo in ſome Countries the wife ſhal! haue 
the halke of the huſbands lands in the name of 
her do oy, as long as ſhe liueth ſole. 

Ind in ſome country the huſtand ſhal haue 
the halte of the inheritance of his wife, though 
he haue no iſſue by her. 

A iſo in ſome Country an Jnfant when he 
is ol age of xd. yertes may make a froſtement, 
and the feoffement god. And in ſome Couns 
trey when he can meat an elle of cloth, | 


© Of the fixt ground of the Law of 
England. 
Cap. 
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He ſixt ground of the Law of England 
ſtandeth in diuers ſtatutes made bp our 
[1 Soueraigne Lo2d the king# his pꝛoge⸗ 
| j mitozs,ebp the Loꝛds ſpiritnall s tempozall, 7 
und the Commons in diuers Parliament, in 
uch caſes where the law of reaſon, the law of 
Sobd, Tuſtomes, Maximes, ne other grounds 
bfthe law ſeemed not to be ſufficient to puniſh 
mull men, and to reward god men. Ind J 


N remember not, that J haue ſeene anp other 
y grounds of the Law of England, but onely 
theſe that J haue bcfozeremembzed. Furthers 
moe it appeareth of that J haue ſaid befoze, 
that oft times two oꝛ the grounds of the law 
of Englad mult be ioyncd together,oz that the 
plaintife can opt ⁊ declare his right,as it map 


appeare bp this example. If a man enter into 
another mans land by foꝛce, and after maketh 

feoffemet foꝛ maintnance to defraud the plain⸗ 
tife from his action: In this caſe it appearcth h; 
that the ſaid vnlawfull entrie ig pꝛohibited by 1 
the Law of reaſon, but the plaintife ſhall reco⸗ to 
uet treble damages, that is by reaſon of the , fa 
ſtatute made in the 8. pere of king H. 6, cap. g. an 
And that the damages ſhalbe celled by xij.mẽ thi 
that is by the cuſtome of the reolme. And ſo in rig 
this caſe, thꝛe grounds of the law of Englãd RE; 
| maintaine the plaintifes action. the 
Ind ſo it is in diuers other caſes that need bee 
not to be temembꝛed now. And thus J make ta 
an end koꝛ this time, to ſpeak any further of the tha 


grounds ol the law of England, D. J W tion 
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the fo the great paine that thou haſt taken 
therein. Neuertheles, foꝛaſinuch as it appea⸗ 
reth that thou halt ſaid betoꝛe, that the learned 
men of the Law of England pꝛetend to veri⸗ 
fie, that the Law of England wil nothing do, 
ne attempt againſt theiaw of Reaſon,noz the 
Law of God, I pzap the aunſwere mee to 
ſome Qucftions grounded vpon the Law of 
England, how as thou thinkeſt, the law map 
and with reaſon oz conſcience in them 

Se. Put the caſe, and I ſhall make anſwere 
therein aſwell as J can. 


q Thefiſt queſtion of the Doctot, of the law 
of England and conſcience. 


Cap. 13. 


Hate heard ſap, that if a man that is bound 

in an Obligation pay the money, but hee ta⸗ 

keth no acquitance, 02 if hee take one and it 
happeneth him to lerſe it, that in that caſe hee 
ſhall bee compelled by the Lawes of England 
to pay the monty againe And how map it bee 
ſaid then, that that Law ſtandeth with reaſon 
and conſcience: fot as it ts grounded vpon 
the Law of Reaſon, that debts ought of 
right to be payed, ſo it is grounded vpon the 
Law of Reaſon (as mee ſœmeth) that when 
they bee pated,that hee that paicy them ſhonld 
bee diſcharged. Stu. Firſt thou maſt vnder⸗ 
ſtand, that it is not the Kaw of England, 
that if a man tha. f bound in an Obuga⸗ 


tion pap the money Without Fcquitance, my 
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he take acquitance and ler ſe it, that therefoze 
the Law determineth that he ought of right to 
pay $ money eftſwnes,foz that law were both 
ggainſt reaſon and conſcience. But though it 
18. that there is a general Maxune in the law 
of England that in an action of debt ſued vpõ 
an Obligation, the defendant ſha!l not plead 
that he owelh not the money, nc can in no wile 
diſcharge himſcife in that action, but her haue 
acquitance oꝛ ſome other wꝛiting ſufficient in 
the law, 02 ſome other thing like, witneſſing 
that he hath paid the money: that 1g odained 
by the Law to auoid a great inconnemence 
that eis might happen to come to many pco 
ple: that is to lay. chat cuerp man by a Nude 
parol, and by a bare Auerrcment ſhould auoid 
an Obligation Wherefoze to auoid that in- 
conuemence, the law hath ozdained, that as 
the de endant is charged by a ſufficient wzr- 
ting, that lo hee unuſt bee diſcharged by ſuffict 
ent wꝛiting, oꝛ by ſome other thing of as high 
authoꝛitie as the Obligation is. And though 
it may follow thereupon, that in fame particu⸗ 
ler caſe a man by occaſion of that gencrall 
SPariume may be compelicd to pay the money 
againe that he paid befoze: Yet neucrtheloſle, 
no default can be thereof aſſigned in the Law. 
Foꝛ like as makers of iu, take Herd to ſuch 
things as map oft falt , 2 do molk hurt among 
the people, rather than to particular caſes: So 
in ikewiſe the general grounds of the law of 
CE nol-nd, herd moꝛe what is god fox many, 
than what is nw? faʒ one ſinguler perion one⸗ 
y. And becauſe it ſhould bee a hurt to many, 


ef 
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ifan Obligation ſhould bee ſo lightly auoided 
by word, therekoze the law ſpecialip pꝛeuen⸗ 
teth thac hurt vnder ſuch maner as befoꝛe ap⸗ 
pe rreth { and pet intendeth not, noꝛ comman⸗ 
deth not, that the money of right ought to bee 
pad againe, but ſetteth a generall rule which 
15 good and neceſſary to all the people, ⁊ that 
euety man may wel kerp without it be thꝛogh 
his owne default. And it ſuch default happen 
in anp perſon, whereby he 1s without remedie 
at the common law, yet he may bee holpen by a 
Subpena, and ſo hee map in many other caſes 
where conſcience leruech foʒ hun, that were to 
long to rehcar ſe now. 

Do. But I pꝛay the ſhew mee vnder what 
maner a mau m p be holpen by cõſcience. Ind 
Whether he ſhal be holpen in the lame court, oꝛ 
in another. t. Becauſe it connot bee well de⸗ 
clared where a man ſha I'bee bolpen by conſci⸗ 
ence, a where not, but it be ſtiiſt knovne What 
conſcience is cher efoꝛe becauſe it pertamech to 
ther moſt p21 m_ Ip, to treat of the 3 nature and 
qutalitie of conſcience, chert dre J pꝛay thee that 
thou wilt maße me Come d. e577 declaration of 

ER © And Quite ot c. nk tence dg Y 
(hal anſwer to hy queſhion as well as Þ tan, 
Do. J will with gn Wil dot as tho ee? of 2 
to the intent that thou maieſt Þ better vnder⸗ 


ſtand that J ſhall ſap 3 { ſha! firſt 


{ow thee what Sinde: et; Y then wi at rea⸗ 
fon is, ther, what c5f: [enc: 18. and how theſe 
chꝛer differ among theinſciucs , J all ſoinez 
what touch. 


What 
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What Sindeteſis is, 


Cap. 13. 


in the higheſt part thereof, mwuing # (hrs 

ring it to god, ⁊ abhozring euil. And there= 
foe Sindereſis neuer ſinneth noz erreth. And 
this Sinderefis out L 02d put in man to the ins 


C Inderefis is a naturall power of 8 ſoule, ſet * 
is 


| 
tent that the oꝛder of things ſhould bee obler= þ 
ued. Fo: after Saint Dioniſe, the wiſcdom of $ 
God 1otneth the beginning ofthe ſecod things 2 
to the laſt ofthe firſt things: foz Zungell is of b 
a nature to vnderſtand without ſearching op 5 


reaſon, and to that nature nia is toned to Sin- 
dereſis, the which Sindereſis map not whoiy be 


2 


extincted neither in man, nc pet in damned : 

ſouies But neuertheleſle as to the vle and ek = S. 

erciſe thereot, it may bee let foʒ a time, either 90 

thzough the darkneſſe of ignoꝛance, oz foz vn⸗ to 

diſcreet delea ation, oz foꝛ the har dneſle of obs | 

ſtinacie. Firft by the darkeneſlc of ignoꝛanc e me 

Sindereſis map bc let, that it ſhall not murmure PU 

againſt cuill, becauſe het beleructh cuil to bee - eue 

god, as it is in heretikes, the which, wh# they cree 

dye foꝛ the wickednes of their errour, beleue 

that they die foz the verie trueth of the faith. 

And bp vniiſcrect delectation, Sindercſis 1g 

ſometime fo oucria d, hat remoꝛſe 02 grudge 

of conſcience foʒ that tune can haue no place, 

Foꝛ the hardnes ol obſtinacp Sindereſisis alfa © ! 

let that it may not ſtirre to goodneſſe, as it is ny 

in daamed loules that bee ſo oblhinat in euilli. 3 
that | 
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that they may neuer be inclined to god. And 
though vind ; reſis map be ſaid to that point ex⸗ 
tin in damned ſoules, pet it map not bee ſaid 
that it is fully extinct to all intents. Foz they 
al way mur mure againſt the euill of the paint 
that they ſuffer foz (in, and ſo it map not bee 
ſaid that it is vniuer ſally, and to all intents, 
and to all times extindt:and this Sin de reſis is 
the beginning of all things that may bee lear⸗ 
ned by ſpcculatron oz ſtudie, and miniſtreth the 
generall grounds and pꝛinciples thereof ; and 
alſo of all things that are to be done by man. 
An example ot ſuch things as map be learned 
by ſpeculation appearcth thus: Sinderefis ſaith 
that euery whole thing is moze than any one 
part of the ſame thing, a that is a ſure ground 
that neuer faileth. And anerainple of things 
that are to be done, oꝛ not to be done: ag where 
Sindereſis ſaith no eutll is to be done, but that 
gqdneſle is to be done and followed, and enilf 
to be fled, and ſuch other, 

Ind therefoꝛe Sindereſis is called bp fome 
men, the Law of reaſon, foz it miniſtreth the 
punciples of the law of reaſon, the which be in 
eucrp man by naturt, in that he w a reaſonabie 
creature. 


q Of Reaſon, 


Cap. 14, 


Wobern the firft man Adam was created; 
phet receimed at God a double eye, that is 
to 
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to ſap, an outward eye, whereby hee might ſx 
viſible things, and know his bodily enemies 
and eſche w them. And an inward epe, that is 
the eye of reaſon , whereby hee might fee his 
ſpii ituall enemies that fight againſt his ſoule 
and beware of them. And among al gifts that 
God gaue to man, this gift of rcaſon is the 
molt nobleſt, foz therby man pꝛecelleth 
beaſts, aud is made like to the dignitie of an⸗ 
gels, diſcerning troth from faiſhwd, and cuil 
from god. wherekoꝛe hee goeth tar krom the 
effect that he was made to, when he taketh not 
herd to the truth, oz when hee pꝛeferreth euill 
befoꝛe god. 

And therekoꝛe after Docto2s, reaſon is the 
power of the ſoule, that diſcerneth betweene 
god and cuul. and betwerne god and better, 
comparing the other : the which alto ( cweth 
vertues, loueth god, and ſtyeth vices, And 
re aſon is called righteous and gad, foz it is 
coinfo2zmable to he will of G O D, and that 
the firſt thing, and the firſt rule that all things 
muſt be ruled b. And ren ſon that is not righ⸗ 
teous noꝛ ſtraiqht, but that is (31d culpable, 1s 
either becauſe ſhe is deceiued with an Er tour 
that might be oucrcome, 02 cif thꝛeugh her 
pꝛide oꝛ floth.ninclc ſhee enquireth not foꝛ 
knowledge of the truth that ought to bee en 
quired. A iſo rcalon is dun ded into two parts, 
that is to ſap, into the higher part and into the 
tower part. 

T he higher part lndeth heauenly things #4 
eternal, and reaſorcrh by heauenſy Lau g oz 
by heaueniy reaſon what 15 to be done, i what 

18 
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ts not to be done, and what things God com⸗ 
maundeth,and what he pꝛohibiteth. Ind this 
higher part of reaſon hath no regard to tranſi⸗ 
tozp things oz tempozal things,but that ſome- 

time as it were by maner cfcounſell, ſhe bzin- 

geth fozth heauenly reaſons to oder wel tem- 
5 poꝛall things. The lower part of reaſon woz- 
| keth moſt to gouerne wel tempozall things, a 
ſhe groundeth her reaſons much vpon laws of 
man, ⁊ vpon reaſon of man, wherby ſhe conclu⸗ 

deth that that is to de done, that id honeſt and 
expedient to the commonwealth, oz not to bee 

done, that is not expedient to the CT otyinou- 
wealth. Ind ſo that reaſon wherebp J know 

God and ſuch things as pertaine to God, be⸗ 
longeth to the higheſt part of reafon, Ind the 
reaſon whereby J know creatures, belongeth 

to the lower part of reaſon. Ind though theſe 

t wo parts, that is to ſav, the highei part @ the 

lower part be one in der d # eflence, vet they dik⸗ 

t fer bp reaſon of their working, and of their ok⸗ 

tice, as it is of one leifc eye, that iometume loo⸗ 


J -— 
* keth vp ward, and ſometume dowinewai ds 

— Of Coanſcience. 

” Cap, 15, 

— His woꝛd Conlcicace, which in latin io 
8 called Cõſcientia, is compeunded of this 


pꝛepolitiõ cum, is to ſapin Engliſh, td, 

# of this nowne ſcientia, pᷣ is to ſay in Eng⸗ 
2 th, knowledge, and ſo conlc:ence ie almuch to 
ſap,as knowleoge of one thing with another 

at thing, conſcience ſo * is nothing els bat 
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an applying of any ſciẽce 02 knowledg to ſome 
particuler ad oi man. And fo conſcience may 
ſometime er re. ſometune not erre. Ind of cõ⸗ 
ſcience thus takt, doc oꝛs make miany delcrip⸗ 
tions, whcrof one docto2 faith, that conſcience 
is the law of our vitderſtading, Another, that 
conſcience is an Habit of the mind diſcerning 
betwirt gad # cuiil.Inothcr,that cõſcience is 
the iudgement of reaſon, iu dging on the parti⸗ 
cuicr acts of mã:al which ſayings agree in one 
effect that is to lap that conſciẽce is an acu⸗ 
al applying of any cũning oꝛ knowledg to ſuch 
things as be to be done, whereupon it follows 
eth, that vpo the molt per fit dᷣnowledge of any 
law <2 cun nung tx of the moſt perfit# molt true 
appiping of the ſame to any particuler act of 
man kolſodoeth p molt per fit. molt pure, ⁊ the 
molt belt confcience, And if there be default in 
knowing o the truth of ſuch a law, oz in the 
appiping of þ ſame to pariiculet acts, thẽ ther» 
vpõ followeth an erroꝛ oꝛ defauit in cöſcience, 
as it may appear by this exãt le. Sindei eus mi⸗ 
niſtreth a vnmuerlali principle 8d neuer erreth, 
(that 1s to ſay) b an vntawku't thing is not to 
be done. And 11.6 it miaht be taken by ſonic mã 
that cuerp 97th ts vilawmt'!l , becauſe cle Loꝛd 
ſaith, M:t 5.1610 no wil hweare: à nd pet 
he þ by rcon of the (310 Words will hold that 
it ig not law full inno caſe to fwrare erreth in 
conſcience fo ne hat noc the perſit knodꝛledg 
an vydertionems of the truth of the ſaid gol⸗ 
pci, noꝛ he reduce. not the laying of ſcripture, 
to other ſcriptures .in which it 1s granted that 
in {one calc an cath may be lawlul, z the cauſe 


- 
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why conſctence map ſo crre in the {aid caſe, ⁊ in 
other like, is becauſe conſcience 15 ſoꝛmed of a 
certain pꝛopoſition oꝛ queſtiõ groũded parti⸗ 
culcrip vpon vniu rfal ules oꝛdein ed for ſuch 
things as are to be done. Ind becauſe a parti⸗ 
culer pꝛopoſition is not kiiown to hi mſett, but 
mult appcar a be ſcatched by a dingẽt ſcarch 
of a reaſon, ther ſoꝛe in ſearch x in tije co cience 
Þ ſhould be fozmed therupon may happẽ to bee 
erroꝛ, tiherupon it is ſaid » therets crroꝛ in 
conſtience: which erroꝛ cometh either becauſe 
he doth not aſſent to d he ought to aſlent vnto, 
oꝛ els becauſe his re long u herby he doth re⸗ 
ker one thing to anocher ia decciuco. Fox fur⸗ 
ther dec aration whcrok it is to vnderſtand þ 
erroꝛ in cõſciẽce commeth 7p,mancr of Waies. 
Firſt is thꝛough i noꝛance: þ 15 When a ima 
knowe h not what he onght to do, i then hee 
ought to aſke counſel of the b he thinketh moſt 
expert in þ ſcience, wherupon his doubt riſcth, 
Ind if he can haue nocoftici, tie he mult who⸗ 
Ip comt hun co God, he of his gadnes wii ſo 
oꝛder him, that hc wil Cauc tim fro ottẽcc. The 

ſecond 19 thzough negitgece,as when a mais 
negligent to ſcarch his owne con leicnce. 02 to 
enquire! 2 The z. is thꝛongh 
pꝛidc, as when he —— —— 
belœue them that be better + wile) than he tur 
The fourth is through ſinguiar cy as when a 

man koiloweth his owne wit, and d bl not £224 
koꝛmc himſcifto other, no2 follow the cd 
common Waies of god men. She fir ſt io tho: 
rough an inoꝛdinat atfcition to himſe fe Wher⸗ 
by hee malicth conſcience to follow his deltec. 


— 
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@ ſo he cauſeth her go out of her right courſe. 
The 6. is though puſilanimitie, wherby ſome 
pet lõ dꝛedeth oft tunes luch things as of rea⸗ 
ſon he ought not to dꝛead. The y. is thzough 
perplexity, ⁊ this is when a ma belecueth him- 
ſeit to be ſo ſet bet wirt two ſins, that he think⸗ 
keth it vapoſſible,but that hee ſhal fal into the 
one, but a ma can neuer be ſo perplered in deed 
but tmzough an erroz in conſcience, ⁊ if he will 
put awap that erroz he ſhall be deliuered:ther⸗ 
foꝛe I pꝛap thee that thou wilt alwaies haut a 
god conſcience, and if thou haue ſo, thou ſyalt 
alwaies be merp, ĩ if thine own heart repꝛoue 
thee not, thou ſhalt alwais haue in ward peace. 
The gladnes of rightwiſe me is of God # in 
God, ⁊ their top is alwaies in truth and god 
nes. There be many diuerſities of conſcience, 
but there is none better than that, whereby a 
man trulp knoweth himſelf. Many men know 
many great ⁊ high cũning things, pet know 
not themſclues, and trulp he that knoweth not 
himſeife knoweth nothing wel. Aiſo he hath a 
god &cicane conſcience, that hath puritie and 
cleanes in his heart, truth in his woꝛd right 
wilenes in his deed, And as a light is ſet in a 
lantern that al that is in the houſe map be (een 
therbp,ſo almightie God hath ſet colctence in 
the midſt of eucrp reaſonable ſoule as a light 
wherbp he may diſcern# know what he ought 
to do, ⁊ what he ought not to do. Therfoꝛe toz 
aſmuch as it bchoueth ther to be occupied in 
ſuch things as pertain to the law: It is neceſ⸗ 
ſarie that thou euer hold a pure ⁊ clean conſci⸗ 
ence, ſpecially in ſuch things as cocern reſtitu⸗ 


tion; 
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ſe. tion:foz the ſin is not fozgiuen but if the thing 
me that is w2ongfully taken be reſtozed. Ind J 
ca⸗ counſeil thee alſo þ thou loue that is god, ⁊ fly 
igh that is euil, that thou doe to another as thou 
11- wouldeſt ſhould be done to ther, z that thou do 


nothing to other that thou wouldſt not ſhould 
the be done to the,/That thou do nothing againſt 
ep ttuth, that thou nue peaccabip with thy neigh⸗ 
| boꝛ, and that thou do Juſtice to cuerp man as 
her⸗ much as in the is. And alſo that in euery ge⸗ 
ue a ner al rule ofthe law, thou doe obſerne # kœpe 
halt equitie : ⁊ if thou do thus, F truſt the light of 
oue the lanterne p is thy conſcience, ſhall neuer be 
ace. extincted. St. But J pꝛay the ſhew me what 
t in is that cquuitie 8 thou haſt ſpoken of befoze, # 


0d- that thou wouldeſt that J ſhould kerpe. D. Y 

-n e, will with gend wil ſhew the ſornwhat thercof, 
a 

now q VVhat is Equitie. 

now 

not Cap. 16. 

ith a Quit is a right wiſenes that coſidereth 

and al the particuler circũſtances of the deed, 
ight⸗ the which ailo is tẽpered with the ſweets 


in a neſſe of mercy. And ſuch an equitie muſt al⸗ 
(een wates be obſerued in euerp law of man, x in e⸗ 
ce in ucrp general rule therof,z that knew he well, 
light that ſaid thus, laws couet to be ruled by equi⸗ 
ught ty. And the wiſe man ſaith, bee not onermuch 
e oz rightwiſe: foz the extreme rightwilenes is ex⸗ 
ed m treme w as who ſaith:it thou take al that 
ieceſ⸗ the — law giueth ther, thou ſhalt ſo⸗ 
mnlct= time do againſt the law: +foz the platner decla⸗ 


ſtuu⸗ ration what equitte is, thou ſhalt vnderſtand, 
tion; Dig. that 


T es 6. Chapter. 


that ſith v de ds a acts of men foꝛ Which laws 
bin oꝛbamed e hapé in diuers mancrs infimelp: 
It 15 rot polſitie to make any general rule of 
i lad but bit {hal taule tn ſome caſe, + therfoze 
makers of laws taat hed to ſuch things as 
may often come no: to cuery particuler caſe, 

fo: they could not though they would. And 
ther toe to follow the woꝛds ot i law were in 


ſome caſe both againſt iuſtice ⁊ þc6mon wel h, 


wherfoze in fone caſes it is neceſſary to lc aue 
the Woꝛds of the la w, a to tollow that reaſon # 
tuſtice requireth, + to that intent equity is oꝛ⸗ 
demed:that is to ſap, to tẽper and mitigate the 
rig oꝛ of the Law. A nd it is called a ſo by ſome 
men Epic ia, the which is no other thing but 
an exception of the law of God v2 of the law of 
reaſon from the general rules ofthe lawofma, 
when they by reaſon of their generalty would 
in any particuler cafe iudgeagamit the law of 
God, oꝛ the law of i caſon,the which exception 
15 ſecretly vnderſteod in cuerp general rule of 
cuery poſitiue law. And fo it appeareth that e- 

quity taketh not awap the very right, but on! y 
that, that mech to be right by the general 
$902ds of h law noꝛ it is not oꝛdained againſt 


5 cruelne ſie ot the law, foꝛ the law in ſuch cale 


generally taken is gad in himſeif, but equitie 
kolloweth law in all particuler caſes Where 
right and Juſtice requireth, notwithſtanding 
that general rule of the law be tothe contrary: 
wher foꝛe it appeareth ð it anp law were made 
by a man without any ſuch exception expꝛelled 
02 implied, it were manifeſtly vnreaſonabie, x 


were not to be ſuffered ; foz ſuch cales might 
come 
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tome that he that would obſeruc ů law ſhould 


b:cake both the law of God # the law ole caſo. 


A's if a man make a vow that he wil neuer cat 
Whitemcat, and after it happencth him to come 
there where he can get no other meat. In this 
caſe it behoueth him to bzeake his auow,foz Þ 


particuler caſe is excepted ſecretly fro his ge⸗ 


nerall auow by his cquitie 02 Epica, as it is 
ſaid befoꝛe. Alſo if a law were made in a Citie, 
that no man vnder the paine ol death (ould o⸗ 
pen the gates of the citie befoꝛe the Sunne ri 
ſing: pet ik the citizens bekoꝛe that hourc flying 
from therr enemies come to the gates cf the ci⸗ 
tp, ⁊ one foꝛ ſarung of the citizens openeth the 
gates vefoze p houre appointed by the law, yet 
he olffendeth not the laiw. f loʒ that cafe 15 excep⸗ 
ted from the laid gener ai law by cquitic, as 15 
ſaid beloze: t ſo it appcarcth that cqtuty rather 
gr the intent of the law, thã p wo:dy of 
the law. Ind J ſuppoſe i there be in ihewilc 
ſome like equities grounded vpon the general 
rules of che law of prcaim.5, Ve vercly, wher⸗ 
of one is this, there is a gencral prohibition in 
the laws of Englàd, tha it ſhal not de lawn 
to any 11:4 to enter mto the tec hold : q another 
Without authoz ric of the owner 02 the Law S 
but pet it ig ercepted {ro the lad pꝛohibitiõ by 


the law of realon, that it a man dziuc beaſta by 4, 


the high Wap, t the beaſts happen to cſcape in⸗ 
to che coꝛne oi his neighbour, t he to bꝛing out 


his beaſts that they ſhould doe no hurt, nocth -. 


into the ground, feltech out the bealts ; there 

he ſhall iuſtiſie that enteie into the grgu: d by 

the Law, Al notwithanding the Ota: ure 
D ut, 0 
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The 16. Chapter, 
of Fd. 3. made the 14.ycreofhis raigne, where- 


pp it is oꝛdained, that no man vpon pain of tm- 


ꝛiſonment ſhould giue any almes to any vali⸗ 
ant begger, that is well able to laboz : pet if a 
man meet with a valiant begger in fo cold a 
weather and ſo light apparel, that if he haue no 
chothes he ſhal not be able to come to any town 
to haue ſuccour, bat is likelp rather to dye by 
the way, and he therfoze giueth him apparel to 
ſane his lie, he ſhail be excuſed by the ſaid ſta⸗ 
tute, by ſuch an exception of the law of reaſon 
as J haue ſpoken of, Do. I know wel that as 
thou ſaiſt he ſhal be excepted of the ſaid ſtatute 
by conſcience, æ ouer that, p he ſhail haue great 
reward of God fox his god derd, but J would 
wit whether the party ſhalbe fo diſcharged in 
the cõmon law, dy ſuch an exception of the law 
of reaſon, oꝛ not, foꝛ though ignoꝛance vnuin⸗ 
cible ofa ſtatute excuſe the partie againſt god, 
pet (as J haue heard) it excuſeth not in the 
la wes of the realme, ne pet Chancery, as ſome 
ſap, although the cale bee ſo that the partie to 
whome the fozferture is giuen may not with 
conſcience leaue it. St. Merelp, by thy queſtion 
thou haſt put me in a great doubt, wherfoꝛe Þ 
pꝛay thee giue me a reſpite therin to make thee 
an anſwere,but as Þ ſuppoſe foꝛ þ time how⸗ 
beit J will not fully affirme it to be as J ſap) 
it ſhould ſeeme that he ſhould well plead it foz 
his diſcharge at the common Law, becauſe it 
ſhall be taken that it was the intent of the ma⸗ 
kers of the ſtatute ts except ſuch caſes. And þ 
iudges map many times iudge after the mind 
of the makers as far ve as the letter may ſuffer 
and 
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re⸗ and fo it ſermeth they may in this caſe. Ind di⸗ 
m uers other exceptions there be allo from other 
l- eral grounds of the law of the Realme by 
f a uch cquitie , as thou haſt remembzed befoze, 
a that were to long to rehearſe now. Doct. But 
no pet I pꝛay thee ſhew me ſhoꝛtiy ſomwhat moꝛe 
wn of thy mind vnder what maner a man may bee 
by holpen in this realme by ſuch equitie. S. J will 
Ito with god will ſhew thee ſomewhat therein. 
ta- 
ſon © In what maner a man ſhall bee holpen by 
as equitie in the lawes of England. 
ute 
eat Cap. 17. 
uld 
in Irſt it is to be vnderſtod, there be in ma⸗ 
aw ny caſes diuers exceptions from Þ genera? 
un⸗ grounds of the law of the realme by other 
rod, reaſonable grounds of the ſame law, whereby 
the a man ſhall be hoipen in the common law. A8 
ame it is ot this general ground, that it is not law⸗ 
e to full foꝛ any man to enter vpon a Diſcent, pet 
vith the reaſonablenes of the Law ercepteth from 
tion the ground, an Infant that hath right, a hath 
e J ſuffered ſuch a Dilcent,# him alſo that maketh 
ther conttnuall claime. and ſuffereth them to enter, 
ow⸗ notwithſt ã ding the diſcent. Ind of that excep⸗ 
ſap) £15 they ſhal haue auantage in the comon law. 
 foz Ind ſo it is ttkewitle of diners ſtatutes , as of 
iſe it p ſtatute whereby it is pꝛohibited, that certain 
ma⸗ particuler tenãts ſhal do no wall, vet if a leaſe 
nd Þ fo terme of peres be made to an infant that is 
nind within peres of diſcretion, as ofthe age of v.oz 


ufer vj. eres, ⁊ a ſtranger do waſt in this caſe this 
in⸗ 


i "ce Og 17. Chapter. 


infant ſhall not be puniſhed foꝛ the waſt, foꝛ he 
is crcepted + excuſed by the law of reaſon. Ind 
a woman coucrt to whom ſuch a lcate is made 
after he couerture, ſhall be aiſo diſcharged of 
walt after her huſbands death, by a reaſonable 
Maxune # cuſtome cf the realm, And alſo fox 
reparacons to be made vpon the ſame ground 
tt is lawfuil toꝛ ſuch particulcr tenants to cut 
down trees vpon the ſame ground to make re⸗ 
parations. But the cauſe there as J ſuppoſe 
is,foz that the mind of the makers of the ſayd 
eſtatut e, ſhal be Mke to be, that that caſe ſhould 
be excepteb. Ind in all theſe caſes the parties | 
ſhalbe hoipen in the ſame court, ⁊ by the conion | 
Law thus it appcarcth that lometime a ma 
may be excepted from the rigoꝛ of a Maxim of 
the law by another NJarunc of the Law. nd 
ſometime from the rigoꝛ of a ſtatute by the iw 
of realon, x ſometime by the intent of the ma⸗ 
kers of Þ ſtatute: but yet it is to be vnderſta'd 
that mott e&monlp , where any thing is excep⸗ 
ted from the generalt cuſtoins oꝛ Maxuncs of 
the Laws of the Realme by the law of reaſon, 
the party mult haue his remedy by a Wit that 
is called Subpena, it a Subpena lye in the caſe. 
But where a Subpena lyeth, ⁊ where not, it 15 
not our intent to treat ot at this time. Ind in 
ſome cafe there is no reme dy foꝛ ſuch an equity 
by Way of compulſion, but all remedie therein 
mult be cõmitted to the conſciẽce of the party. 
Doct. But in caſe where a ſubpena lyeth, to 
whom ſh ul it be directed, whether to ß Judge, 
oꝛ the party. vᷣt. It ſhal neuer be directed to the 
Judge, but to the partic plaintife 02 to his at- 
tourncy, 
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totirnep, and thereupon an Iniunction com- 
manding them by the fame vnder a certaine 
pain therin to be contained, that he proceed no 
further at the common Law, til it be i etermi⸗ 
ned in the Kings Chauncerie, whether the 
plaintite hath title in conference to recouer, oz 
not. Ind whenthe vlaintite by reaſon of ſuch 
an Jmunction ceaſeſhto aſke any farther pꝛo⸗ 
ceſſe. Che Judges will in ike wile ceate to 
make agp further pꝛoce Te in that behzaife. 

Do Is there any mention made in the law 
of England of am ſuch eqinmtieg. Stu. Of thig 
terme Equitie to the intent that rs ſpoken of 
heere,there ie no mention made in the jaw of 
En gland. but of an Equity derined vpon cer⸗ 

tame ſtatuteg, mention is made many tunes E 
olten in the L aw of England: Wut that equi⸗ 
ty is al ul another effect than this 18. But of 8ᷣ 
effect of this Equitie that wee now ſpeake of, 
mention is made manp times: fox it ts oft- 
times argued in the Law of England, where 
a Sub pena lyerh , and where not, and daily 
WBils be made by men [carned in the Law 
of this Kealme, to hane dub penas. Ind it is 
not pꝛohibited by t! e Law, but that they may 
Well doe it, ſo that they make them not, but in 

taſe where they _— to be madt, and not fo 
vexation o the partie, but acco:ding to the 
truth of the matter. And ihe Law will in ma⸗ 
ny caſes that there ſhali be aich remedie in the 
Chauncery vpon diuers hings groũded vp⸗ 
on ſuch Equitieg, and then the Lozd Chaun⸗ 
cellour mult oꝛder his conſcience after the 
rules and grounds of the Law ot che realm, 
to 
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inlomuch that it had not bin inconuenient ts 
haue aſſigned ſuch remedie in the Chauncerie 
vpon ſuch equities fox the ſeuenth ground of þ 
Law of Englad:but foꝛ aſmuch as no recozy 
rematneth in the kings Court of no ſuch bill, 
ne of the wꝛit of ſub pena oz Iniunctiõ, that is 
ſued thereupon, therefoze it is not ſet as foꝛ a 
ſpeciall ground of the law, but as a thing that 
is ſuffered by the law. D. Then ſith the parties 
| ought of right in many cales to bee holpen in 
3 the Chauncery vpon ſuch equities: It ſeemeth 
that if it were 02dained by Statute, that there 
Could be no reinedie vpon ſuch equities in the 
Chaunceric,no2 in none other place, but that 
euerp matter ſhotild bee oꝛdered onelp by the 
rules and grounds of the common Law, that 
the ſtatute were againſt right and conſcience. 
St. I think the ſame, but J ſuppoſe there is no 
ſuch ſtatute. Do. There is a ſtatute of that et ⸗ 
fed, as J haue heard ſay, wherem J would 
gladiy heare thy opinion. Stu. Shew mee that 
Natute and J ſhall with god will ſay ag me 


thinkcth therin, 


C VVhether the Statute hereafter rehearſed by 
the Doctor, be agaiaſt conſcience 
or uot. t 


Cap. 18. | 11 
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Here is a ſtatut made in the 4. yere of R i. 

Ei. 4. cap. z z. wherebp it is enacted, that p 

tudgement giuen by ß kings courts,ſhal 0 

not be egamined in the Chancery,Þarliamet, t. 
nog | 
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noz eiſewhere,by which Statute it appeareth 
that if any Judgement be giuen in che Kings 
courts againſt an equity oꝛ againſt any matter 
of conſcience, that there can be had no remedie 
by that equitic, foz the iudgemẽt cannct be re⸗ 
koꝛmed without exammation, and the examt- 
nation is by the laid ſtatute pꝛohibited, wher⸗ 
foze it ſeemeth that the (aid ſtatute ia agauiſt 
conſcience :; what is thine opinion therin;? 

St. It iudgement giuen in the kings courts 
ſhould be examined in the T hancerpbefo2e the 
kings counſell, oꝛ any other place, the plain 
tifes oz demandants ſhould ſeldome come to 
the effect of their ſuit, ne the law ſhould neuer 
haue end. And therefoꝛe to eſchew that inc on⸗ 
uenience that ſtatute was made. And though 
paraduen: ure by reaſon of that Stat.ſome ſin⸗ 
guler perſon map happen to haue loſſe: Meuer⸗ 
theleſle the ſaid ſtatute 1s very neceſlarp, to ef- 
chew manp great verations and vmuf* ex⸗ 
pences, that would elſe come to many plain⸗ 
ties that haue righrwiicly recouered in the 
kings Courts. Ind it is much moꝛe pꝛoinded 
fo in the law of Englãd that Hurt noꝛ dama⸗ 
ges ſhould not come to manv, than only to one. 
And allo the ſaid ſtatut doth not pꝛohibit equi⸗ 
ty, but it pꝛohibiteth only the examination cf 
the iudgement fo2 the eſche wing of the incon⸗ 
uemence befoze rehearled And it ſe meth that 
the ſaid ſtatut ſtandeth with gwd con tence:æ 
in many other caſes where a man doth wrong 
pet he ſha! not be cõpelled by wap of compulſi⸗ 
on to refoꝛme it, foꝛ many time pit muſt be leſt 
to the cõſciẽce of the party, whether he Wil = 

dꝛeſle 
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dꝛeſſe it 02 not. Ind in ſuch caſe hee is in con 
ſcience aſwel bound to redꝛeſſe it if he wil ſauc 
his ſoule, as he were if hee were compellable 
therto by the law. as it map appeare in dinerg 
caſes that may be put vpon the ſame ground, 
D. I pꝛay thee put ſome of theſe caſes foz an 
cxampie. Stu. If the defendant wane his law 
in an ag ion of debt bzought vpon a true debt, 
the piaiiitif hath no nicans to come to his debt 
by Way of compuiſion,ncithcr by ſub pcna,noz 
other wile,t yer the def-ndat is bound in con⸗ 
Cictice to yay hum Alo it the gra: d Jury in 
a:taimt aftirme a ſalſe verdict giuen by the pe⸗ 
tic Jurie. there is no further remedfe but the 
E onlcicnce of the partie. Allo where there 
can be had no ſiſficient p2oofe , there can bee 
no remedie in the Chacery,no moꝛe than there 
may be in the ſpiritnall C vurt. And becauſe 
thou l aſt gien an cccaſion to ſpeake of cõſci⸗ 
ence 3 would gtablp care thy opinion where 
coſ-rience ſhalbe ruied after the Law, # where 
thciaw ſhalbe ruled after colctence.D. And of 
that matter I would like wiſe gladly hear thy 
opinion, ſpeciaſiy in ca es grounded vpon the 
tawcs of England, foꝛ J haue not heard but 
lutle thereof in time paſt. but betoꝛc thou put 
any cate thereof: J Won d that thou Wouldeſt 
ſkew inc hoo theſe two queſtions alter thy 0- 
pinion are do be underita.d. 
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Bc law wherof mention is made in this 

queſtion, that is to ſap: Where conlcience 

ſhalbe ruled by the law. is not as me frr- 
meth to be vnderſted only of the law of reaſo, 
t of the jaw of god, but allo of the jaw of ma, d 
15 not controric to the law of Ncaſon, noz the 
law ot God, but þ it is ſuperadded vnto them 
toꝛ the vetter oꝛder ing of the commonwealrh: 
fu2 ſuch a law ot man io aiwanes to be {ct as a 
rule in conſcience, ſo that it is not lawfull foꝛ a 
man to tt ame it on the ont ide, ne on thother, 
ſoꝛ ſuch a law of ma hath not oniy the xc gthj 
of mans law, but alſo the Law of Reaſon , oz 
of the Law of God, whereof it is dertued: foꝛ 
Lawcs made by man, which haue recciucd of 
God power to ma le Laws be made by God. 
A'nd cher foꝛ 1 wm be 0:deced by Þ 
law. as it mult be vpon the law of God, + vpo 
the law of rcalon, Ind = thermore the Law 
whereof mention is made in ö latter end of the 
Chapter next befoꝛce, that ig t. _ in the que 
(*10n wherein it is aſked Where the Lev io to 
be lefc # forialic fot conſcience is not to be vn 
3 of the law of reaſon, no2 of the law of 
God: ſoꝛ the two laweg may not be left, noꝛ it 
18 not > bev ndcr{tood of the — , that 
ig made in particuler caſes, and that ig conſo 
nant to the jaw of reaſon. 0 che law of God, 
and that yet that law ſhouid bee left for conſci⸗ 
ence:toꝛ of fuch a law made bv men conſcience 
mill be ruted, as it is fatd befoze: no: it 15 not 
to be under ſtod ot a law made br 113 csiman⸗ 
ding 92 pꝛohibiting any thing to ber done that 
is againſt the law ol rcaton oʒ the law of god. 
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155 if any law made by man, bind any per ſon 

any thing that is againſt the ſaid laws, it is 
no law, but a cozruption and a manifeſt erroz, 
Thertoꝛe after them that be learned in laws 
of England, the ſaid queſtion, that is to ſay, 
where the law is to be left foz conſcience, and 
Where not, is to be vnder ſtod in diuers man⸗ 
ners, and after diuers rules, as hercafter ſhall 
ſomewhat be touched. 


| 
| 
Fuſt, many vnicarned perſons beleene that | 
it is lawful foz them to do with god conſcience t 
all things, which if they do them, they ſhall not 1 
be pumſhed therefoze by the law, though the 6 
law doth not warrant them to do that they do, 2 
but onely when it is done, doth not foꝛ ſome X 
reaſonable conſideration punilh the that doth e 
it, but leaueth it cnelp to his conſcience. Ind 
thercfozc many perſons do oft times that they t. 
ſhould not do,# kerpe as their owne that, that * #0 
in conſcience they ought to reſtoze. Wherfoze 3} J 
there is the lawes of England in this caſe. 18 
It two men haue a wood topntly , the one gi 
of them felleth the wood, and kerpeth all the er 
monep wholp to himſelfe: In this caſe his fel⸗ pe 
low ſhall haue no remedy againſt him by law, ye 
foz as they when they tooke the wood tointly, ſo 
put each other in truſt, and were content to WE 
occupie together: fo the Law ſuffercth thein ſh 
to oꝛder the p2ofits thereot according to the fo! 
truſt that each of them put thother m. And | Foz 
pet if one tooke all the pꝛotit g, he is bound in bu 
conſcience to reſtoꝛc the halfe to his fellow, da! 
foꝛ, as the Law giueth him right onlp to halfe the 
the land, ſoit giueth him right onelp ” con⸗ to 
tence 
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c ience to the halte pzofits. And pet neuerthe⸗ 
ieſſe it cannot be ſaid in that caſe, that the law 
is againſt confcience,foz the law neither wtl- 
leth ne cõmandeth that one ſhould take all the 
pꝛoſitg, but leaueth it to their conſcience, ſo 
that no d: fault can be found in the law but in 
him that taketh all the pꝛoſits to himſcife map 
be aſſigned deſault, which is boũd in cõſcience 
to refoꝛme it, ił he will ſaue his ſoule, though 
he cannot be compelled therto by the law. And 
therefoꝛe in this caſe ⁊ other like, that opinion 
wich ſome haue, that they may do with cõſci⸗ 
ence, all that t hey ſhall nut be puniſhed toꝛ bp 
the law ik they do it, it is to bee left foz conlici⸗ 
ence:but the Law is not to be left foz conſci⸗ 
ence. 8 : | 
Alſo many men think that if a man haue land 
that another hath title to, if he p hath the right 
ſhall not by the aq ton that is giuen him by the 
law to recouer his right by, recouer damages, 
that then he that hath the land is alſo diſchar⸗ 
ged of damages in conſcience,# that is a great 
erroꝛ in conſciẽce:ioʒ though he cannot be cõ⸗ 
pelled to peeld the damages by no mans law, 
pet he ig compelicd thercto by the law of rea⸗ 
ſon , ⁊ by the law of God, wherbp we be bound 
to do as wee would be done to, and that wee 
ſhou'd not couet our neighboꝛs godg : + ther⸗ 
foꝛe it tenant in tatlc be diſſeiſed a; d the diffet- 
ſoz dycth ſeiſed, and then the heire in the taue 
bungeth a Forme d + reconerith the land # no 
damages, for the law gincth him nodamage in 
that caſe,yet the tenant by conſcience is bound 
to eld damages to the heire in taile from the 
E death 
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death of his aunceſter. Aſo it is taken by ſome 
men, that the law mult bee left foz conſcience, 
Where the law doth not ſuffer a man to deny d 
he hath befoze affirined in court of Recozd, oz 
foz that he hath wilfully excluded hunſell ther ⸗ 
of foꝛ ſome other couſe; as it the daughter that 
is only heir to her father, will ſuc liuerp with 
her ſiſter that is a baſtard, in that caſe ſhe ſhall 
not bee after receiued to ſay, that her ſiſter 18 a 
baſtard, in fo much that if her ſiſter take haife 


l the land with her, there is no remedy againlt 
1 her by the law. And no mote there is ol diuer⸗ 
1 ſitie in other eſtopples, which were tw long to 


| 
rchcarſe now. And yet the party that map take | 
auatage of ſuch an eſtoppel by the lawis boũd 
in conſcience to fozſake that aduantage, ſpeci⸗ f 
ally if he were ſo eſtopped by 1gnozance, # not _ ' 
by his own knowledge e aſſent. Fox though ſ 
the law in ſuch caſes giueth no remedie to hun 
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that is eſtopped, pet the law iudgeth not that 

. the other hath right vnto the thing that is in r 
: variance bet wixt thein. And it is to be vynder= - 7g 
1 ſtodß the law is to be left foꝛ cõſcience, where t 
+ a thing is tryed and found by verdict againſt te 
1 the truth, foꝛ in the common law the iudgemẽt tt 
mult be giuen accozding as it is pleaded and 11 

tried, like as it is in other laws, that the iudg⸗ t! 

1 ment muſt be giuen accoꝛduig to that, that is U 
14 pleaded # p2oned. Ind it is to bee vnderſtod tc 
1 that the law is to be left fo: conſcience, where 4 
the cauſe of the law doth ceaſe, koꝛ when the th 

cauſe of tl;e law doth ceaſe,the law alſo doth _ wv 

ceale in conſcience, as appeareth by this caſe E 

hereafter following, * de 
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- 
ne A man maketh a leaſe foꝛ terme of itte, ⁊ after + 9 
e. a ſtranger doth waſt, wherefeze the leſſer bzin-!87 * 
d gethy an action of Treſpas, æ hath iudgement to 
oz recouer damages, hating regard to the treble 
T = damagest hat he ſhal yxld to hun in the rener= 
at ſion. Ind after he in the reucrſion befoze gtd 
th of waſt ſued, dieth, ſo that the action of wall is 
all thereby extincted:then the tenant foꝛ terme of 
3 a life( though her may ſue execution of the ſapd 
ife iudgement by the law) pet he may not do it by ed 
uſt conſcience , fox in conſcience hee may take no 7. 
5 moꝛe tha he is hurted bp the ſaid Treſpas, bes 
to cauſe hee is not charged ouer with Þ trebic da⸗ 
ke mages to his leſſoʒ. Ilſo it is to be vnder ſtd 
ũd where a laſo is grounded vpon a pzcſuinptio, 
165 if the pꝛeiumption be vntrue, then the Law ts 
6 not to be holden in cõſcience. Ind now J haue 
igh ſhewed the ſomewhat of the queſtion, that 
jun is to ſap, where the law ſhalbe ruled after con⸗ 
hat ſcience. J pꝛay the ſhew me whether there ber 
in not like diuerſities in other laws, betwirt law 
er= ? g conſcience. D. Pes verup,verp many, wherof 
cre thou hat recited one befoze,where a thing that 
inl> is vntrue is pleaded,and pꝛoued, in which coſe 
met iudgement mult be giuen accoꝛding, as well in 
and the law Ciuill, as in law Canon. And an o⸗ 
dg⸗ ther caſe is, that 1fthe heire make not his J 
t is uent v, he (hall be bound after the law Ciuill 
twd to all the debts,though the gods amount not 
here to ſo much. And the law Canon is not againſt 
| the that Law, and yet in conſcience the hepze 
doth which in the lawes of England ts called an 
caſe Executour is not in that caſe charged to the 


debts, but accoꝛding to the valuc of the gods. 
* Js Ind 
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And now J pꝛay thee ſhew mee ſome cafes, 
where conſcience ſhall bee ruled after the law, 
S. I wil with god wil ſhew ther ſome what as 
me thinketh therein. 


q Here fcow Jiuers caſes, where conſci- 
ence is to be ordered afttcr the law, 


Cap, 20, 


He eldeſt ſonne ſhall haue # intop his fa⸗ 

thers lands at the comon law in conſci⸗ 

ence, as he ſhal in þ law. And in Burgh? 
engliſh the puunger ſon ſhal iniop the inhert- 
tance ⁊ that in conſcience. And in Gauelkind 
ail the ſons ſhall inherit the land together as 
daughters, at the cõmon law # þ in conſcience, 
And there ca be none othercauſe aſligned whp 
cdſcience in the firſt caſe is with the eld eſt bꝛe⸗ 
ther, a in the ſecond with the ponger bzother, # 
in the z caſe with al the bꝛethꝛen, but becauſe Þ 
law of England by reaſon of diuers cultomes 
doth ſomtime giue the land wholy to the eldeſt 
ſonne, ſometime to ß yongeſt, 4 ſometime to al. 
Alſo i a man ok his mecre motion make a feok⸗ 
kemẽt ot two acres of lad, lying in two ſcueral 
ſhires, 3 maketh liuerp of ſeiſin in the one acre 
in the name of both, In this caſe the feoffee 
hath right bur only in the acre whereof hueric 
of ſeaſon was made, becaule he hath no title by 
the law: but it both acres had bin in one ſhire 
he had had god right to both 2nd in theſe ca⸗ 
ſes tue dinei ſity of the law maketh the diuerſi⸗ 
tie of conſcience. 

Alſo 
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TIlſo, it a man of his meer motiõ make a feffe- 
ment of a Mano, ⁊ ſaith not, to haue to hold 
ac. with the appurtenãces, in ti at caſe the fef- 
fer hath right to the demneine lands, and to the 
rents, it there be atturnements,X to the comon 
pertaining tothe Mannoꝛ, but he hath ney⸗ 
ther right to the aduowſons appenda it. it any 
be, noꝛ to Þ villeins regardãt, but if this terme, 
with thappurtenances,had bin in the der d the 
feoffee had right in conlcience alwell to the ad⸗ 
uowſons and villeins, as tothe reſis ue of the 
Manoꝛ but if the king of h13 meer motio gie 
a Manoꝛ with thappurtenances, yet the done 
hath neither right in law noꝛ conſci-nce to the 
aduowſans noꝛ v licins. Ind the diuerſity of 
the law in theſe caſes make the diuerſitic of 
conſcience. 

Fiſo,if a man make a leaſe foʒ terine of peres 
yd lding to him t to his heirs a certain ret vp⸗ 
on condition, that if the rent bee behind by xl. 
dates ⁊c.that then it ſhalbe la weul to he leſloꝛ 
his heirs to reenter: Ind after the rent is bez 
hind, the leſſoꝛʒ aſketh the rent acc oꝛd ing to the 
law, v it is not paped. the leſlyꝛ dyech, his herre 
entreth In this calc his catiy is law ull both 
in law and con ence, but it the leſſoꝛ had died 

20:82: he had demande the rent, and his heire 
demanded the rent, + becauſc it is it not paid he 
recenti: ,in tha: caſc his reentrie ig not law 
ful neither in {aw noz conlcience. 

Illo t the tenãt in dower ſow her land ⁊ die 
befoge the coz 1c is ripe, the coꝛne in conſcience 
belongech to her executoꝛs, ⁊ not to him in the 
i euerſion: but otherwiſe it is in conſcience of 

E 19, graſſe 
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graſſe and fruits. And the diuerſitie of the law 
maketh there alſo the diner ſitie in conſcience, 
Allo, it a man ſeiſed of lands in his demeſne, 
as of fe, bequcath the ſame by his laſt will to 
another, ⁊ to his heires, ⁊ dieth: In this caſe $ 
heire notwithſtanding the will , hath right to 
the land in conſcience « Ind the reaſon is, de⸗ 
cauſe the law iudgeth that will to be void, z ag 
it is void in the law, ſo is it void in conſcience. 

Alſo, if a man grant arent foz terme of life, ⁊ 
make a leaſe of land to p ſame grãtee foz terme 

of lite, the tenant alieneth both in fer: n this 
caſe he inthe reuerſion hath god title to the 
land both in law and conſcience, and not to the 
rent. And the reaſon is, becauſe the land by the 
Alicnatton is fozfert by the law to him in the 
reuerſion, and not the rent. 

Alſo, it lands be giuen to two men and to a 
Woman in fer, # after one of the men enter ma⸗ 
ricth with the woman, and alieneth the land # 
dreth: In this caſe the woman hath right but 
onely to the third part,but if the ma a the wo⸗ 
man had bern maried together, befo2e the firſt 
keoffement, then the woman notwithſtanding 
the allenation of her huſband, ſhould haue had 
right in law + conſcience to the one halfe of the 
land. And ſo in theſe two cales cone ience doth 
follow the Law of the Realme. A iſo if a man 
haue two ſonnes, one befoꝛe eipouſels, and an 
other after eſpouſcis, and after the father dieth 
ſeiſed of certaine lands: In this caſe p yonger 
ſonne ſhall enioy the lands in this Realme, as 
heire to his fa her both in law and conſcience, 
Ind the cauſe is, becauſc that ſonne boꝛn after 

cſpou- 
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eſpouſals, is by the Law of this realm the ve⸗ 
rp heire, and the cider ſon is a baſtard And of 
theſc caſes and many other like in the iaws of 
England map be foꝛmed the Silogiſme of con⸗ 
ſcience, oꝛ the true iudgement of conſcience in 
this maner. Sindere ſis miniſtreth the Maioꝛ 
thus:rightwiſcnes is to be done to cuery ma, 
vpon which Maio the law of England mt- 
niſtreth the Minoꝛ thus: The inheritance be⸗ 
longeth to the ſon bozn after eſpoulels, ; not 
the ſon bozne befoze eſpouſels, then conſcience 
maketh the concluſion, ſaith:therfoze the in⸗ 
heritance is in cõſcience to be giuen ta the fon 
boꝛne after eſpouſels. And ſo in other caſcs in⸗ 
fintt map be foꝛmed by the law ofthe Silogiſme 
oz the right iudgement of coſcience:wherfoze 
they that be learned in the law of the realm, ſay 
that in euery caſe, Where any law is oꝛdamncd 
foz the diſpoſitio of lads ⁊ gods, which is not 
againlt the law of god,noz yet againſt the law 
of reaſon,that the law bindeth al the that bce 
vnder the law of the Court of conſcience, that 
is to ſay, inwardly in his ſaule. And therctoꝛe 
it is ſomwhat to maruell that ſpirituall men 
haue not indeuoꝛed themſelues in tune paſt to 
haue moꝛe knowledge of the kings laws than 
they haue done, oꝛ that they yet doc : fox by the 
ignoꝛance therof they be ołt times ignoꝛant of 
that that ſhould oꝛder the accoꝛding to right ⁊ 
Julticc,as well concerning themletucs as o⸗ 
ther that come ta them foz Connſaile. Ind 
now fozaſmiuch as J hauc aunlwered to 
thy queſtions as well as 3 can: J pꝛay thee 
fhat thou wilt ſhew nee thy opinion in diuers 
E un. caſes 
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cales foꝛmed vpon the law of England wher⸗ 
in J am in doubt, what is to be holden therin 
in conſcience. D. Shed me thy queſtions J 
wil ſap as me thinketh ther in. 


The firſt queſtion of the Student. 
Cap. 21. 


F anv infant that is cf the age of xx. pereg. 
hath reaſon and wildome io gouern himſelf 
ſellech his tad, a with the money therof buy⸗ 
eth other land of grrater value than the firſt 
Was ad taketh the pzofits thereof, whether 
may the infant aſke his firſt land again in cõ⸗ 
{ctece,as he may by the law. D. what thinkeſt 
thou in that queſtion? s Ma ſermeth that loʒ⸗ 
almuch as the law of England in this article 
is greũded vpon a pꝛeſumption, that is to ſap, 
that infants commõ afoze they be of the age 
of xxj.ycres be not able to gouern themſclues, 
that pct fozaſmuch as that pꝛeſumption fay⸗ 
leth in this infant. that he map not in this caſe 
with confctence aſke the land againe, that hee 
hath ſold io his great aduaniage,as befoze ap- 
pca eth. D. Is not this ſale of the infant # the 
feffernent made theruyon, if any were, voidable 
in the law: Stu. Pes vereip. D. And if the fef- 
fee haue no right by the bar gaine, noz by the 
fellement made therupon, Wherby ſhould Hee 
then haue right therto os thou tiunkeſt. S. By 
conſcience as me thinketh, foꝛ the reaſon that 
J haue made befoꝛe D And vpon w at law 
ſhould that conſcience be grounded, that — 
ca2 
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ſpeakeſt of,foz it cannot be granted by the law 
of the Reaime, as thou halt ſaid thy ſelte. And 
me thinketh th it it cannot be grounded vpon 
the law of God, noꝛ vpon the Law of reaſon , 
foz fcoffements ncz contracts be not grounded 
vpon neither of thoſe lawes,but vpon the law 
of man. St. After the L aw of pꝛoperty was 02- 
deined, the people imght not conuentently liue 
together witheut contracts, therefoze it ſee- 
meth that contracts be groũded vpon the law 
of rcaſon, 9 at the leaſt, vpon the law that 18 


call (us gentium.Do, Though contracts bee 


grounded vpon the law that is calicd lus 
gent um, becauſe they be ſo neeefſary.# fo ge⸗ 
nerall among all peopie, vet that pꝛoucth not 
that contracts bee geounded vpon the law of 
reaſon:foꝛ though the law called us gentium 
be much nereſſarie foz the pe ple, yet it may be 
chaunged. Ind therefoze if it were oꝛdeined by 
ſtatute that there ſhould be no fale of land, ne 
no contract of gods. and if any were, that it 
ſhould be void, ſo that cucry man ſhculd con⸗ 
tinue ſtul ſeiſed of his lands and poſſc ſſed of 
his gods, the ſtatute were god. And then if 
a man agarnſt that ſtatute (21d his land foꝛ a 
ſum of money, pet the ſeiler might lawtullp 
retaine h s land accoꝛdiug tothe ſtatute. Xnd 
then he were boũd to no moꝛe but to repay the 
money that he receiued with reaſonable expẽ⸗ 
ces in that behalf. And ſo in ikewiſe re thins 
keth that in this caſe the infant may with gend 
conſcience ra nter into his firſt land: becauſe 
the contract after the Maximes of the law of 
the Nealme is void, fo ag I haue hrard the 
| Maximes 


The2 2.Chapter. 
Maxims of the law be of as great ſtrength in 


the Law as ſtatutes. And ſome thinke that in g 
this caſe the infant is bound to no moze , but 8 
onlp to repay the monep to him that he ſold hig 0 
land vnto, with ſuch reaſonable coſts # char⸗ a 
ges as hc hathſuſtained by reaſon of the ſaine, 0 
But if a man ſei his land by a ſufficiẽt 4 law t 
full contract, though there lack liuery of ſeiſin e 
o2 ſuch other ſolemnities of the law, pet the ( 
ſeller is bound in conſcience to perfo:me the n 
contract. But in this caſe the cotract is inſut⸗ h 
ficient, and ſo me thinketh great diuerſity be⸗ r 
twirt the caſes. Stu. Fox this tune J Hold me f 
contented With thy opinion. } 
The ſe cond queſtion of the Student. 9 

Cap. 22, - 

F a man that hath lands koꝛ terme of life, be 
impanelled vpon an Inqueſt, ⁊ therups lœ⸗ fe 
ſeth 1\ſues dyeth, whether map thoſe iſlueg a 
be leuied vpon hun in the reuerſion in cõſciẽce tt 
as they map be by the law: D. Jf they map be c 
leuied by the law, what is the cauſe why thon u 
doſt doubt whether they may be leuied by con e 
ſcience. S. Foz there 1s a Maxime in the laws n 
of Englãd, that where two Titles run toge⸗ fc 
ther, the eldeſt title ſhall be pzefcrred. And in 9 
this caſe the title of him in the reucrſion, is be⸗ in 
fore the title of the foꝛfaiture of the iſſucs. Ind 10 
therfoze Þ doubt ſomwhat whether they may ei 
bee lawfully leuied. Do. By that reaſon it ſæ⸗ 0 
meth thou art in doubt what the law is in this te 
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caſe, but that muſt neceſſarily bee knowne, foz 
els it were in vaine to argue What conſcience 
wil therin. S. It is certain that 8 law is ſuch, 
t ſo it is like wiſe it the huſband foxfeit iſſues, 
and die, thoſe iſſues ſhall be leuied on the lands 
of the wifc. D. Ind if the law be ſuch, it ſer meth 
that conlcience is fo in likewiſe, for ſith it 1s 
the law, that fo: execution of uiſtice cuery man 
ſh ill de impanelled when nerd requireth, it ſera 
meth reaſonable, that if he wil not appear, that 
he ſhould haue ſome puniſhmẽt foꝛ hig not aps 
parance, foꝛ els the law ſhouid be cicercly fru⸗ 
ſtrate in that point. And the paine, as J haue 
heard, is, that he ſhal ſoſe iſſues to the king fo? 
his not apparance: wherekoꝛe it formcth not 
inconuenient noꝛ againſt cõſcience, though the 
lawv be, that thoſe iſſues ſhalbe leuied of him in 
the re terſion. foꝛ that the cõdition was lecret⸗ 
ly vnderſtood in the law, to paſſe with the leaſe 
when tte leaſe was made. And therefoꝛe it ig 
koꝛ the ſeſſoꝛ to beware ⁊ to pꝛeuent the denger 
at the making of the leaſe, oꝛ els it ſhall be ad 
indged his 6wne dekault. And then this parti⸗ 
culer Maxime whereby ſuch rſſues ſhall be le⸗ 
uied vpen him in the reuerſion, is a particuler 
exception in the law of England from the ge- 
nerall Maxime that thou haſt remembꝛed be- 
fo:c,that ig to ſap,d where two titles run to⸗ 
gether, that the eldeſt title ſhalbe pꝛeferred, 2 fo 
in this calc the general Maxune in this point 
ſhali hold no place, neither in law, noꝛ in colcts 
encc,to2 by this particuler Marne ß p ſtrẽgth 
of Þ general Maxime is reſtrained to euer in⸗ 
tent, is to ſay, aſwell in law as en conſcience. 
The 
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The 23. Chapter. 


The third queſtion of the Student. 


Cap. 23. 
Fa Tenant foz terme of life, oꝛ foꝛ terme of 
peres, do waſt, wherbp they be bound by the 
laws to per ld to him inþ reuerſiõ treble da⸗ 
mages, ⁊ ſo ſhal forfeit the place waſtcd , whe⸗ 
ther is he alſo bound in conſcience to pay thoſe 
damages, ⁊ to reſtoꝛe that place waſted imme⸗ 
diatiy after the waſt donc, as he is in the ſingle 
damages, oꝛ tha: hee is not bound thereto till 
the treble damages piace waſted, be recoue⸗ 
red iu the kings Court. D. Bcfoꝛe iudgement 
uen in the treble damages x ol the place waz 
ed, he is not bound in conſcien ce to pap them, 
foꝛ it is vncertaine what he ſhould pay: But it 
ſufficeth that he be readie till iudgement be gi⸗ 
uen to yet ld damages accoꝛding to the value of 
the waſt, but after the iudgement giuen, her is 
bound in conſc ence to pecld the treble dama⸗ 
ges, ⁊ alſo the place waſted. And the ſame law 
is in all ſtatutes Penal, that is to ſov, that no 
man is bound in conſcience to pay the penalty 
till it be recouered by the law. d. whether map 
he that hath offended againſt ſuch a ſtatute pe⸗ 
nal. defend the action and hinder the iudocmẽt, 
to the intent hee would not pay the penaltic, 
but onely ſing e damages. D. If th aq ion bee 
taken rightwiſely accoꝛding to the Statute, 
and vyon a iuſt cauſe, the defendant may in no 
tle deiend the action, vnlelle hee haue a true 
dilatozic matter to plead , which thould ber 
turtfuil to hun ik he pleaded not, though he ber 
not 
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The 24.Cliapter. 39 


not bound to pay the penaltie till it bee recoue 
red. 


The fourth queſtian of the 
Studeaut. 


Cap. 24. 


Fa man enfeoffe o her in certain land bpon 
conditið, that i. he enfeoffe any other, that it 
halbe lawfull for 5ᷣ feoffoꝛ 2 his heirs tore: 
enter, vc. whether is chi cond tion gwd in cõ⸗ 
ſcience, though it be doid in the law: D. What 
is the cauſe whp this condition is void in the 
law e. The caule is this, by the law it is inci⸗ 
dent to euerp ſtate of ice limple, that he 8 hath 
the eſtate, may law ully by the law, and by the 
gift of the feoffoz make a ſcoſtement thereof ; 
And then when ß feffoz reſtraineth him after, 
that he ſhall male no tcoffement to no man a⸗ 
gainſt his owne fozmer graunt, # alſo againlt 
the puritie of the ſtate of a fee ſimple , the law 
iudg eth the condition to be vorſd, but if the con- 
dition had bin, that hee ſhould not haue cnfeofa 
fed ſuch a man, oꝛ ſuch a man, condition 

had bin god, foz vet he micht enfedffe other. 
D. Though the ſaid condition be fgainlt the 
effect of the ſtate of a fee ſimple, # allo againſt 
the law: neuertheleſſe it is not againſt che ins 
tent that the parties agreed vpon, ⁊ that at the 
time of the liuerv. And koꝛaſmuch as the intent 
of the parties was, þ it the feoffer inteſfed any 
man of the land, that the feoffoꝛ ſhould enter, 
and to that intent the feoffer tooke the * 
; cr 
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aiter bꝛake the intent. it ſeemeth that the lãd in 
conſcience ſhould returne to the feoffoꝛ. S. The 
intent of the parties in the la weg of England 
is void in many caſes that is to ſay, it it be not 
o2dcred acco2ding top law And ik a ma oft his 
mare motion without any recompence, in en⸗ 
ding to giue lands to another , ⁊ to his heires, 
make a deed vnto him, whereby he giueth him 
thoſe lãda, to haue and to hold to him oꝛ euer, 
intending that by the woꝛd foꝛ euer) the feffer 
ſhould haue the land to him # to his heires, in 
this caſe his intent is void and the other ſhalt 
haue the land onely fo: terme of life. Aliſo if a 
man giue lands to another, to his heires fox 
terme of xx. ycares, intending, that if the leſſee 
die within the terme, that then his heirg ſhold 
enioy the land during the terme: In this caſe 
his intent is void, foꝛ by the law of the reaime 
al chattels rcal ⁊ perſonal ſhal go to the execu⸗ 
toꝛs , not to the heir. Ao if a man gue lands 
to a man and to his wife, ⁊ to the third perſon, 
intending that cuery of them ſhould take the 
third part of the land as thzce comon per ſona 
ſhould,hts intent is void, foꝛ the huſband and 
the Wife, as one perſon in the law,ſha! take on- 
ly the one H(fe,+ the third perſon ß other Halfe: 
but theſe caſes be alwapto be vnderſtod wher 
the ſaid eſtates bee made without any recom. 
pence. And foꝛalmuch as in this pꝛincipal caſe 
the intent of the feoffo2 id grounded againſt 
the Law,. and that there is no recompence ap⸗ 
pointed foꝛ the fcofkement, mec thinketh that 
the feoſtoꝛ hath neu her right to the land by 
Law oz conſcience: foz i he ſhould haue it by 
2 con⸗ 
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conſcience, that conſcience ſhould be grounded 


bpon the law of reaſon, and that it cannot ,foz 
conditions be not grounded vpon the Law of 
rcaſon,but vpon Þ Maximes ⁊ cuſtoms of the 
realme:⁊ therefoꝛe it might be oꝛdeined by ſta⸗ 
tute that al conditions made vpon land ſhould 
be votd. Ind when a condition 1s void by the 
Maximes of the law, it is as fully void to cs 
ucry intent. as if it were made void by ſtatut, 
and ſo me thinketh that in this caſe the feoffox 
hath nu right to the land in law noꝛ in conſcr⸗ 
ence D. J am content thy opinion ſtand til we 
ſhall haue hereafter a better lcaſuxe to ſpcake 
farther in this matter, 


q The fiſt queſtion of the 
Student. 


Cap. 25, 


F a fine with pꝛoclamation be letued accor- 
dung to the Uagzute, ⁊ no clamme made Within 
v. years c. ether is the right of a lkrager 
ext inaed therby in conſcience , as it is in the 
law. Do. Apon what conſideration was that 
ſtatut made: St. That the right of lands and 
tenemẽts might be the moꝛe certainly knaſwon, 
and not to be to vncert aine as they were be 
foʒe that ſtatut.D. Ind when any law of man 
ts made foꝛ a Common wealth, oz foz a god 
peace and quietneſſe of 8 people, oꝛ foꝛ any in⸗ 
cduenience oz hurt to be ſaued from them, that 
law is god, though per caſe it extinct the right 
of a ſtranger, and mult be kept in the Court of 
con- 


The 25.Chapter, 


conſcience:fo2 as it is ſud befoze in Ch.4.Bp 
la wes righ'wricly made by man, it appeareth 
who hach right to the lands & gods, foꝛ what⸗ 
ſoeuer a man hath by ſuch a law he hath it 


rightwiſely. and whatſgeuer he holdeth az. 


gainſt ſuch a law he holdekh vnrightwilelp: e 
kurthermoꝛe it is ſaid ther: all the laws made 
by man which be not contrarp to the lawe of 
God muſt be obſerued # kept, and that in con⸗ 
ſcience. Ind he that deſpiſet / the deſpiſeth god, 
and he that reſiſteth them, reſiſteth God. A lſo 
it is to be vnderſtod, that poſſeſſions a þ right 
thereof is ſubiect to the laweg, io that they 
ther eſoꝛe with a cauſe ea ſonable map be trã⸗ 
ſlated and altered from one man to another, by 
the act of the la v. Ind ef this conſideration 
that laèw is grounded, that by a contract made 
in faires and markets, the property is altered, 
except tie pꝛopertie be to the Ring, ſo that the 
buyer pay ol, oꝛ do ſuch other things as is ac» 
cuſtomed there to be done vpon ſuch cotracs, 
and that the buper Kk:10vL not the koꝛmer 
pꝛoperty. And in the law ul there is a tke 
law, that if a man haue another mans good 
witha title ther peercs, thinking hat he hath 
right to it he hach ß verp right onto the thing: 
and that w15 made foꝛ a law, to the intẽt that 
the pꝛope die and right ot things ſiould not be 
vncerta:ne, and that variance # firife ſhou d 
not be among the people Ind foꝛalmuch as 
the ſaid ſtature was oꝛdained to giue a cer⸗ 
taintie of title in the lands and cenements 
compꝛiſed in the fine : Ft ſeemeth that that 
line exting eth the title of all other, aſwell in 
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conſcience 45 ut doth in the law, And (ith J 
haue aunſ e cred to thy quettton, J pay thee 
let mc now thp mind in cac queſt'on co cer⸗ 
ning tauled ando, aud then will trouble ther 
no further at chi tine. 


g A queſtion made by the Doctor, how cert uin 
rccourties that be vſed in the kinps Cours 
to defeat ta led land, may ſtand 
w.th conſcience, 


Cap.26, 


Haue heard ſay,þ when a man that is ſeicd 
Jo lands in the taile, ſelleth the land. That 
it is commonlp vſed, that he that bupeth the 
land, ſhall foꝛ his ſuertie, and foz the auopding 
of the Taille in that behalfe, cauſe ſome of h 3 
friends to recoucr tie (ary lands againſt the 
ſaid tenant in tatie:which recouery, as ] haue 
ber ne credibly enfoʒmed, ſhalbe had in this mas 
ner: the demaundants Hall ſuppoſe in their 
Wit a declaration, that he tenant hath no en⸗ 
try. but by ſuch a ſtranger as the buyer ſhal liſt 
to name t appoint, where indeed the demaun⸗ 
dants neuer had poſſeſſ on thereof ,noz pet the 
laid ſtraunger. a nd thereupon the ſaid tenant 
in taile ſhall appeare in the court, and by aſſent 
of the parties. ſhall vouch to warrant one þ he 
knowcth well hath nothing to peld in value. 
Ind the voucher ſhal appere, ⁊ the demavants 
ſhal declare againſt hum, and therupon he ſhall 
take a day to eimparle at the ſame terme, ond at 
that dap by aſlent aud coupn of the * her 
F val 
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Hal make default, vpon which default becauſe 
it is a default in delpite of the Court, the de⸗ 


1 4 maundants ſhal haue iudgement to reconer a⸗ 


gainſt the tenant in taile, and he cucr in value 
again# the voucher, and this udgement # re⸗ 
coucrie in value 18 taken koꝛ a bar of the taile 
foz euer: how map tt therfoze be taken, that the 
law ſtandeth with colct-nce,that as tt farineth 
alloweth x fauonreth ſuch fayned recoueries 
St, It the tenant in taiſe ſell he land foꝛ a cer⸗ 
tain ſumme of money as is aurecd bei wirt the 
at ſuch a pꝛice as is commonly vled cf other 
lands, and foz the ſuertie of the ſalc ſuffereth 
ſuch a rccouerie as 1s afozeſaid, what is the 
cauſe that inwueth ther to doubt Whether the 
ſaid contract oꝛ the iecouerp made therup6o,foz 
the ſuertie of the buper that hath truely paicd 
his money foz the.ſame,ſ;ould ſtand with con⸗ 
ſcience: Do Two things cauſe mee to doubt 
therin,onc is foz that,ihat after our Led had 
giut the land ot Brlicit to Abraham and to his 
ſced , that is to lay, to his childzcn in poſlel⸗ 
ſion alwap to continue, he ſaid to Moyles, as it 
appcareth Leuit. 25. the land ſhall not bee ſold 
foz euer, foʒ it is mine. And then our L ozd aſ⸗ 
ſig ned a certain mai er how the land might be 
reda med in the peare of Iubilie if it were fold 
befoze ; and fozalmuch as our E ozd would 
that the land lo giuen to Abraham and his 
childꝛen ſhould not be ſold fo2 cucr , it ſareth 
tat he doth againſt the enlampie of God, that 
alieneth oz ſelleth the land that ig giuen to him 
and to hig childzen, as lands intmied be giuen. 
Another cauſe is this: it appeareth by the 

coma 


The 26. Chapter. 42 | 


tommaundement of God, that thou ſhalt rot 
couet the houſc of thy neighbour c. And if 
that concupiſcence be pꝛohibiuted, moꝛe ſtroger 
then the vnlawfuli taking and withholding 
therof is pꝛohibited: and foꝛaſmuch as tayled 
land, when the aunceſter 1s dead, ig a thing 
that of right is belonging to his here, foz 
that he is heute accoꝛding to the gift, how map 
the and with right oꝛ conlcience be Holden fro 
him? 

5 Not withſtanding the prohibition of Y!- 
mightie God, whereby the Land that was 
gen to Abraham # to his ſeed might not be a⸗ 
liened foz euer, vet lands within walled towns 
migit la wfully be alteacd faz cuer, except che 
lands ot the Leuites, as it appcareth in the 
ſaid Chapter of Leu tic 25. And ſo it appea⸗ 
reth that the laid P2ohibtttun was not gene 
rall foꝛ cuerp place, and that among the I: es. 
Andit appcarcth aifo that it was giuen only 
to Abraham and his chuldzen, and io it was 
not gencraity to all peop e. Ind it appcarech 
alſo that it extended not but only to the land 
of pzonarfſton,as it appcareth by che woꝛds 
of the laid Chapter, Where it is ſaid thus, all 
the region of pour poſſeſſion Tall bee ſold vn⸗ 
der the condition of rebeeming: Wherebp ap⸗ 
peareth that lands in other Countries bee 
not bound to that condition, and as thep 
bee not bound to that condition, by the ſame 
reaſon it followeth, that they bee not bound to 
the fame ſucceſſion. Ther ctoze that ſaw 
L aw, that will that the Land giuen to A- 
braham ⁊᷑ to his ſecd {all not be ſould for euer, 

Fy dindeth 
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bndeih no land out ob the land of pꝛomiſcton, 2 

lome men wit lap, hit ſi hen the põ ſſion of our 

Lord vas pzomulgate and knowne , bindeth 

no (here, nd io hefe end reaſon ſphich is 

g 0.50 19041 th comma dement o: God: Jt 

n. uit ay, be raniedt” a: t is nat law ful 0 

any mand Hef ca couct the houſe o. his 

vc; or, and tha thrumdeſtronger he map 

no una ef ily tabe it! ou hun: but then it 

re matgech fo: thu ret: prac how in this 

ca cc ta'ed land that ig fold by his aun⸗ 

ceſter, ind whe. 07a recouerie is hid recozded 

in ih: kings court, map be tard the lands of the 

hetre. D. Chat map be pꝛoued by the law cf 

the rcalin, at is to lap by the ſtatut of V Vell- 

minlter the ſec end. Ca. i. Where ic ia ſaid thus. 

The will of the oiner exp:clly contained in 

the deed ot h12 gif:, wa be from hencefoꝛth ob⸗ 

lerue d, ſo tl at theo to whom the tenements be 

ſo giuen, al not haue power to alien, bur thot 

thc ands after their death ſhalt remaine to £ 

the iſſue oꝛ retour ne to the donour , if the iſſue | r 

fa:le : By the which iiacute rc appeareth cut- | | 

de atly cat though they to whom the tene⸗ ' i. 

ments were ſo g ue, aliened them awap, that 5 7 

pct neuertheleſſe hey in law and cõſcience bp f 

rcaſon of the ſaid S tatute ought to remain to 

ti,cir heres acco2ding to the gift, for it is hol⸗ 8 

den commonly by all Doctours that the com- 1a 

monndements and rules of ihe law of man oꝛ } 

of a poſitiue law that is lawfully made, bind t 
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al! that be ſubiectg co the law accozding tothe | 
mia de or the maker, and that in the Court of 
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St,» thou think hat ifa man offend #- 
gainſt a ſtatuꝭ Penal hac he offendech in c n 
ſcience⸗Admi: that he 50 it not of a willul diſ⸗ 
obedien ce, o thu! te Wet ovep he law. is 
tf he doc it of dif bedie ue, 5 thinke He olfen⸗ 
deth. D. Ik it be but only a Stature tho. 45 
qed Popular, it hindech not in conſcienc a 
the z avment of the penaltie, tal it bei cor ed 
by thc law. ad hen it do h bind in con £23 
but {a ſtatute be made pꝛiactpally tor cop 
tie hurt dt one vartie,t fot that hurt it vue h 
a pen2.cie tothe pace, in that caſe t' c offen 
dour of te acute is bound immedretcle co 
reico2e the dame ze. t the ralue of che hurt, 
ag115 y-0.1 the tt — of Wo te, but Pp penal⸗ 
ty done iche hurt He 18/92 ound to pay till 
iudgentt ve gien g hy t.. ſatd bekoꝛe: bur ſta⸗ 
tu cz by wrhicy 1115 1h 5a b who ihathane 
rich: oz p2operite co heir Ind and cene⸗ 
ments, oz tothe le gd) 2 corcie in bent 
again't che law of & o, no againlt the tow of 
reaſon, bind. all them that de ſame to the 
la w, in law and conictene and 11:4 a ſtarute 
ig the (ratut of V Veit, 2. W jero c haue trea⸗ 
ted befaze, wherefoꝛe it muſt be obſerued in cõ⸗ 
ſcience. 

S But ſome hold that the ſtatutte of VVeſt. 
minſtertte ſecono Wag made ot 7 ſingularity 
and pꝛeſumption vf manythac were at the ſard 
Marliament. f12 cral'tng and magmſping of 
their owne blond, and therefore they ſay that 
that ſtatute made by ſuch a p2ceſump.1on binds 
eth not in conſcience. 

D. It io very pci i dus to iudge foz certaine 

F iy. that 
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that the ſaid Statute was made of ſuch pꝛe⸗ 
ſumption as thou ſpcakeſt of: foz there bee 
many conſiderations to pꝛœue that the ſaid 
Statute was not made of ſuch pꝛeſumption. 
but rather of a verie god mind of all the par⸗ 
luament oꝛ at the leaſt of the inoze part there⸗ 
of, and foꝛ the comon wealth of ail the realins 
and firſt in the Ring the wh'ch in ß ſatd Pars 
lancnt was the head, and moſt chiefe and 
p2tincipall part of the Paritament(as he is in 
tuery E arliament) cannot be noted to be ſuch 
intent : fox it is not nec ſlarie noꝛ it was not 
then in vle, that lands of the Crowne ſhonld 
bee entailed:and in ſpiritual men, ne ret in cer⸗ 
taine Burgeſſeg ⁊ Citizens of the ſaid Par⸗ 
nament which at that time had no land, there 
can be noted no ſuch ſingularitie:noꝛ pet in the 
Noble men and Gentlemen noꝛ ſuch other as 
were of the laid Parliament and had lands 
and tenements. It is not awd to iudge in cer⸗ 
tame that they did it of ſuch pꝛeſumption. 
but it is god and expedient in this caſe as it 
is in ether caſes that be in doubt, to hold the 
ſurer wap, # that is, that it was made of cha- 
ritie, to the intent that hee noz the heires of 
him to whom the land was ginen ſhould not 
fail into extreme pouertie, and therby Happelp 
to run into offence agaiaſt God: and though 
it were true a5 they lap, that it was not made 
of char itie but ot pꝛeſumption ond ſingulary⸗ 
tie as they ſpcake of: Meuerthceleſlſe foꝛaſmuch 


as the ſtatute ts not againſt the Law of God 


noꝛ agatnſt the Law ofBReaſon,it muſt be ob⸗ 
ſcrued bp all them that bee ſubica s vnto that 
Law. 
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Law. Foz as Iohn Gerſon in the Treatiſe 
that he intituled in latine, De vita fpir tu ili a- 
nimx, the fourth leſſon, and the third coꝛolarp, 
faith, that God will ha. makers of Lawes 
iudge onely of outward thiags, and reſerue 
ſecret things to hun. And lo it appeareth that 
man map not judge of the inward intent of 
the der d, but of ſuch things as ber apparant 
and certaine : but it is not apparant that there 
Was any ſuch cozrupt intent in the makers of 
the ſaid Statute: how may it therefoze be ſaid 
that that Law is god oꝛ righ wiſe, that not 
onlp ſuff:reth ſuch things ag inſt the ſtatute, 
but alſo againſt the commaundement o: God: 
St. To that ſotne aunlwere and ſap, th1t when 
the land is ſold, and a recouerie is had there 
upon in the Kings Court ok Recoꝛd, that it 
ſuſficeth to barre the taple in conſcience, fo2 
they ſ ip, that as the tap!e was firſt ozdaincd 
by the Law, ſo they ſap that by the Law it is 
adnulled againe. D. Be thou thy ſelfe Judge, 
if in that caſe there be like authoꝛity in the ma⸗ 
king of the tayle, as there is in the adnulling 
thereof: foz it Wag 02datacd by authozttie of 
Marliament, the which is alwap taken fo2 the 
molt htah Court in this Ncalme bekoꝛe any o⸗ 
ther, and it is adnulled by a faiſe ſuppoſell, fox 
that, that they that bee named demaundants 
ſhould haue right to the land, where in truth 
they had neuer right thertto: Whercupon kol⸗ 
loweth a falſe ſuppoſel in the wit , and a falſe 
ſuppoſci! in the declaration, and a voucher to 
warrant by cotun of luch a perſon as hath no» 
thing to puld in value,and thercupon bp couin 
F int, and 
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and colluſion of the parties followeth the de: 
favir of the Y oucher, by the witch default the 
tuvgement ſhalbe giue. And lo al the iudgemẽt 
is derimed d grounded of the vntruc ſux poſe! x 
cauin of the parties, Whereby tic Law of the 
rcalme þ hath ozdained ſuch a Wit of Etre to 
help the that haue right to lands oꝛ cencinents 
is deſranded,the court is deceined, the hetre is 
di Herited, a as it is to doubt.:he bu er and the 
letter. their heirs aſlignes hauing t no wiedg 
of the tarle be bound to reſtitution, x ver lo 'F 
haue heard many times, that after the law of 
the Nealme ſuch recoueries ſht uld be no barre 
to the heire in the taile,if the law of the realme 
might be therein indtfferentiy heard. S J cam 
not tee but that after the Law el the realme it 
ie btire of the taue, foz When the tenant in 


hath opy carey t er reduto the warranty and 
ate. hath maycoothliii in deipiꝭe of the court, 
Wherupontudg et £:ucen top the deman⸗ 
tant anainft ihe ten ut, ond for the tenau t p he 
ſhal recover in valuc o gainſt che vouche it che 
heire in the tere“ guld act x bing hrs Forme- 
cor re: over the lands entauc! ond after the 
bor:cher purcha eth lane e, then ſheuld the heir 
alſo haue execution agaunſt hum to the value of 
the '1nds em auled as hene te his auceſtoz that 
A as tendont in the firſt aa ion, 4 ſo hee (would 
haue hes owne land 8, a alſo the lands receue⸗ 
red in vaiuc:t therfozc becauſe of the prefitmp= 
tion th t the voucher may purchale lands af: 
ter the mpdoement, ſome be of oprnion that it 18 
in the law a god bar of the tale. D. J 8 

that 
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de⸗ that in that caf- hon haſt put, that the vortchee 
the map barrc the lee mn tale of hig recoucrie in 
ict valve hHec1(chetaryrecouerced the firſt laͤds. 
14 Neuer :;;cie5 J wi tokea reſpit to be adiiſed 
the of that 7ecoueriE in vaſue. à nd it thou can pet 
to ſh- me any eher cor ſidera ion why the {ard 
ts recorrorigs could tans wth cöctence, 1 prop 

is thx ic: me hoare tin conceit thyerem , fo: he 
he wiititiive of the ſard reco eries is io great, 
dg ti at i: were great prey 117% 07 Huld be bound 
1 to reſtuution ti ot h ur lande ich recoues 
of & ries.fith there io none. a lara I emh. are) 
re diſpaſe them to reſtoꝛe. . S mene m ke 
ne auotber reaſon to p29''e tha; he oyd verour⸗ 
in: ries ſhou'd be {officio bp the ao i auoid the 
it ſtatute ot Weſll thena.d i ti e by ſu ic ent 
in therto, they be ſufficien: in co vencc. D. wh it 
er is their rcalon therein: .. n the 2. rere of 3.8 
10 ca. 4. among other things i is erated, thac ail 
rt, rife their heirs and all gqneg, may ad⸗ 
ns now and inet. e le: rent e uice „ cuſtoms 
he | by them recouercd a they againſt a hom they 
5e recꝛueted might haue done. and then they ſap 
C | that when the Pa 1:ament game to ſuch reco⸗ 
he ue ers author ine to aduow and niſtiſie fog 
ir | ſoch rents, cuſto meg, and ſcruices, ag they re⸗ 
of conered, that the intent cf the Paritament 
at was,that ſuch reconcrers ſhould haue right to 
id | that, foꝛ the which they ſhouid auow oz uſti: 
C- fic:foꝛ cls they ſap that it ſhould be in vaine to 
p- giue them ſuch power, a that the Paritament 
f: ſhould elle be taken in maner as foztificrs of 
I) wꝛongkull title, and fo they ſap that ſuch re⸗ 
ſe coucrers by reaſon of the ſaid Statute hauc 
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right by the aw. D. That ſtatate as it ſe me th 
was made onely to giue to the recoucrers, a 
foʒme to auow and iuſtiſie which they had not 
befoꝛe, though they had recouered bpon a god 
titie. And the cauſe why they had no foꝛme to 
auow oz 11[tifie befoze the ſaid Statute was, 
fozalmuch as the recouerers did not by the 
pꝛetence of their aa ion, affirme the poſleſſion 
ol hun oz them againſt whom they recouered, 
noꝛ clauned not by them, but rather diſaffir- 
med and dcſtroped their eſtate: And therefoze 
they cannot allcage any continuance of their 
title by them, as they map tha: haue rents oz 
ſeruices, oꝛ ſuch other of the graunt of other 
by derd 02 bp fine . Ind the refoꝛe as it ſcemeth 
the molt pꝛincipal intent of the Statute was, 


that ſuch recouerers ſhould auvw and wſtifie 


foz rents, ſeruices #cultomes , as they ſhould 
oꝛ might do that had them by fine, oz ded: not 
hauing any reſpect as it ſeemeth whether they 
recouered againſt tenant in fœ (imple, 02 in fee 
tatle , noꝛ whither the recoue ies were had 


bpon a right full title. And therckoze as mee 


ſet meth the laid ſtatute neither aſfirmeth noꝛ 
difaffirmeth the title of recouererg, wherchy 
they doe auow: Fc2 if a man had right befoꝛe 
the recouerte , the right ſhould remaine vnto 
him notwithſtanding the ſaid Statute, and ſo 
inc feemeth that the title of them that haue the 
land entapled bp (ach receuerieg, is nothing 
foztificd no: affirmed by the ſaid eſtatute, but 
that they arc in the ſame caſe as they were be⸗ 
fo:c, what thinkeſt thou therme S. This matter 
ts great, foꝛ as thou ſaycſt there bee fo _ 
thet 


chat haue tailed lands by ſuch reconeries, that 
it were great pity ard heamneſle to condemn 
ſo many perſons,x to iudge that they all were 
bound to reſtitution, Foz I thinke there bee 
but few in this realme that haue lands of any 
notable value, butthat they oꝛ their anceſtozs, 
oꝛ ſonie other by whom thep claime, haue had 
part therof byſuch recouerieg. Inſomuch that 
Loꝛds ſpirituail and Tempozal, Knights, 
S quires, rich men and poꝛe, Monaſtcrieg, 
Colicdges and Hoſpitals haue ſuch lands, foʒ 
ſuch rccoticries haue beene vſed ol long tune: 
who may thinke ther ckoꝛc without great hea⸗ 
umeſſe, that fo many men ſhould be bound to 
reſtitution, and that pet as thou ſaicſt,no man 
diſpoſcth hun to make reſtuution. And fo J 
am in manner perplexed and wot not what to 
ſap in this caſe, but that pet I truſt that igno⸗ 
rance may excuſe many perlons in this behalf. 
D. Ignoꝛance of the deed may cxcuſe, but ig⸗ 
nozance of the Law excuſeth not, but it be in⸗ 
iuncible, that is to ſap, that they haue doncthat 
in them is to linow the truth: as to ccunſaile 
with lcarned men and toaſke them what the 
Law ts in that bchalle, and if they anſwere 
them, that they may doe thts 02 that lawſullp, 
then they be thereby excuſed in colctence. But 
yet in mans law they bee not thereby diſchar⸗ 
ged, but they that heut taken vpon them to 
auc knowledge of the Law, bee not cxcuſed 
by ignoꝛancc of the Law. nc no moe are they 
that haue a wilfit!! ignoꝛance, and that weuld 
rather be ignoꝛant than to know the truth, 
Ind therefozc ti cp Will not diſpoſc them = 

| alke 
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aſke any Connſaile in it. ad if it be of a thing It 
that is againlf the jaw ©: God, 92 the led of th 
reaſon, no man Nall be excuſtd et, ꝛarce, pu 
and 10 there be but few thit be cren cd by ig in 
noꝛance. . Wha then, hall Wee corn „c fo (a! 
many and ſo notabic men. Doct. W ti. ot h 
cond mne them but weer ſha'l {ef hen heir le? 
perill. t. Pet J truſt their daunycr 144 ut fo no 
great th u they ſoc uld be bound 7eitt ut, Ri 
Fo: Ihn Geiſon faith u. the ia buk cel ed In 
De v..utare Ee cle, colidcr tio ee üda, th 
Quod e mmunis cor t eit ius: that 1g 0 fop, 1e 
A common crro: make ha ri ht o. which w 
woꝛds as it leeme h ſome cruft wap ie od. $ © th 
though it were tull a mitted had tecoucz th 
ries wert firſt ad vpon an vntew ul ground, — 
and againſt the gab oꝛbt t of c Acience, that FI 
yet ncuerti cle e, oꝛa much ag they haue been it 
bled of long time ſo tha ihe! haue bin take of I 
diters men that haue bin right Well learned, Pt 
m maner as fot a law, that the buyers partip i: 
be excuſed, fo that ih y be not bound to reſtt« by 
tution. Ano mozeoner , it is certaine that the n 
\- Statute of Welltmiattes the ſecond, nc2 none C 
o. her ſtatut made by man cannot be of gicater h, 
value oꝛ ſtrength,t an wagthe bond of matris mn 
mony that was o:dained of God. And though fl 
that bond of Matruno y was indiſlolubſe, tf 
pet neucrthclcfie Moles ſuffered a bil of refu ſal — 
l of the le we s, which in Latin is called libellũ c 
repudii, and ſo they might thercup fozſake if 
their wiues, as it appcareth Deutro, 23, and v 
therefoze like as a diſpenſation was ſuffcred f: 
againſt that bond, ſo it ſameth it may ber a⸗ F 


gainſt 
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againſt this ſtatute. D. A's to that reaſon that 
of thou haſt laſt made of a bil of refufall, le: all 
purchaſo2s of land hear what our Lod ſaith 


7 | 
— | in the Goſpciu cf he Iewes,of that bill of relu⸗ 
fo fall, Math-w 19. where he ſaith thus, Fur the 
"of h 1-dnes o your hearts Moics ſuffered pou to 
ur leau* vhur wines: faz at 5; beginning it was 
ſo not d. Df which Woꝛds Doctcurs hold com⸗ 
n. nionh that thiugh ſuch a biil of refulali was 
ed lawſ{4!!, that they that refuſed their wines 
a, there y, mould be without paine in the law, p 
p, et it was ncuer lawkal, C that it ſhould ber 
(h wi hout ſin. And lo likewiſe it may be laid in 

$ © - this cale tha ſuch ecoueries bee ſuſfereo fog 
ics the hard eſſe of the hearts of Engilſhinen, 
d, which deſire iand t poſſeſſion wrth lo great 


at g reedineſſe hat they ca o: be wichd:awn: fro 
en it neither by the law of god noz of the realme: 
of Ind ther oꝛe the rich men ſhould not take the 
d, poſſceſſ:o!13 9! pe men from them by power, 
ip withou coionr of tytle, thac1s to ſap, neither 
Is by open iO:lleilin, oz by the oneip (ae of the te⸗ 
he nant in taue, and ſo co hold them againſt the 
ne exyzclle voꝛds of the ſtatute, ſuch recoucries 
er haue bin ſutk red. And though fox their great 
10 | miulti.ude they map happily be without paine 
h as tothe La gol the came: pet it is to fear 

g that they be not withour offence, as againſt 
1 Godꝛand as to the other realon.that a commõ 
ũ erroꝛ houlo make a righꝰ, thoſe woꝛds as me 
le le meth be to be thus vn erſtod, that a cuſtom 
5 vicd againſt the law of man ſhall be taken in 
| ſome countries foz law, it the people bee tuffe= 
S ted ſo to continue. Ind pet lome men call luch 
1 | a cus 


a 
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a cuſtom an erro2,becauſe that the cotinnance 
of that cuſtom againſt the law was partly an 
errour inthe people, foz that they would not 
obcp the Law that was made by their ſupe⸗ 
riours to the contrarie of that C uſtome : but 
it is to be vnder ſtod that the ſaid recoucrics 
though they haue ba ne long viev, may not be 
taken to haue the ſtrength ot a cuſtom, foꝛ mas 
ny ag well learned as vnlearncd haue alway 
ſpoken againſt them and yet doe. And further⸗ 
moꝛe as J haue heard ſay a cuſtom oz a pꝛe⸗ 
ſcription in this Bealme againſt the ſtatutes 
of the realme pꝛeuaue not in j law. Ss. Though 
a cuſtoms in this Realme pꝛeuaucth not az 
gainſt a Statute as to the Law, vet it ſermeth 
that it map pꝛeuaile ag unſt the ſtatute in con⸗ 
ſcience:ioʒ though 1gnozance of a ſtatute excu⸗ 
ſcth not in the la w, neuerthele ſſe it may excuſe 
in conſcience, and ſo it ſeemeth that it map do of 
a cuſtome. D. But if ſuch recoucries cannot 
be bꝛought into a !awfull cuſtoine in the law, 
it ſcencth they may not be brought into a Cuz 
ſtome in conſcience.foꝛ conſcience muſt alwap 
be grounded vpon ſome Law, and in this caſc 
it cannot be grounded ypon the law of reaſon, 
no: vpon the Law of G :t;and therefoze if the 
Law of man ſcrie not, there is no ground 
whereupon conſcience in this cafe map bee 
grounded, and at the beginning of ſuch reco- 
ueries, thev were taken to ber gad bec :11le the 
L aw ſhould warrant them to be god, and not 
by reaſon of any CuTom-,and ſo it the reaſon 
of the Law will not ſerue in the recoucrves, 
the cuſtome cannot heipe,foz an euill Cuitome 
18 


— 


The 26. Chapter. 48 ; [ 


is to be put away. Ind therefoꝛe mee ſæmeth 
that the recoueries bee no: without offence a⸗ 
gainſt God, though haply foz their great mul⸗ 
titude, and that there ſhould not be as it were 
a ſubuer ſion of he unheritance of many in this 
Real me, as weil of ſpituual as tempoꝛal.they 
be wi hout paine in the Law of the Kealme, 
except ſuch recouertes as by the cõmon courſe 
of the Law be voidable m the Law by rcaſon 
of ſome vec , uz of ſome other ſpectail matter: 
but wt; at paine that is, I will not timer ouſly 
iudge, but commit it to the goodneſle ot our 
Lozd, whole iudgements be verie deepe and 
pꝛofound, noz J will not fully altirme that 
they that hatie lands by ſuch recoueries ought 
to be compelled to reſtitution:but th's ſeemerh 
to mice to ber owd counſel, that eu ry man herc⸗ 
after hold that is certaine , and icaue that 1g 
vncertame, and that 1s , that Hee Keepe him⸗ 


elfe from ſuch recoueries , and then hee ſhalbe 


free from all ſcrupulouſneſle of conſcience in 
that behalfe. 

Stu. It ſeemeth that in this queſtion thor / 
pondereſt greatip the ſaid ſtatute of W «tir in- 
lter thelecond,and that though it be but oncip 
a Law inade by man, that vet foꝛaſmiuch as it 
is not againſt the law of reaſon, noʒ the Law 
of God, thou thinkeſt that it muſt be holde in 
conſcience:and ouer that as it ſeæmeth thou art 
lomewhat in doubt, whether thoſe recoueries 
bee any barre to the heire in che taple by the 
lad of the Reahne, vnleſſe thai he haue in va⸗ 
lac in deed vpon the vouchce, and that thou 
wilt thereupon take a reſpiic 92 thou ſhew — 

il 


4 
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full mind therein, and in liked yiſe then tlinkeſt 
th 

h 


as 5 take ic.that thoſe rec,” erieg cannot bee |! 
bzought into a cuſto, vuc hac the longer Hl, 15 | 
they be ſuffered co con inuc xt they de not nod 
bi the Law. the greaer is the offet.ce again 
God. And theretoꝛc (hou pondzeſt titre hat it 
cuſtome, but pct tou age ſt that it ts £27 9 rt 
(parc the muiti.ude of ti cm that be paſl. c a I 
ſuhuerſion ol the wihericance of ma v vf 115 fa 
ſa 
de 
as 


rea'memimiticiiow,ant great ſfricc and 015 
ance alſo, it they ſhouid be ad itlicut 2 {orig 
paſt, except tiere be any o her ſpec inlet ic 
auoid them by the Law, ag thou haſt uct d m 
in the laſt rcaſon : but thou this belt tha? it wy 
were good, that from hencef22. 5 ſuck rec 156+ #* 


rie: ſhould be cleercly pꝛohibued, an no be th 
ſutered to be had in vſc,as they huc ba rc be⸗ ot 
fozc,a:d thou counieileſt all men tl exetczc io of 
rciraine themſclues from ſuch recoucriesl! cr cx hc 
after. Do. & hou takeſt well that J haue ſayd, ſe 
and accoꝛding as J haue meant it. S. Now Fi 1 
pꝛay the, ſith J hauc heard thy q icſtion ß co 
theſe recoueries, accoꝛding to thy d: (ire , that in 
thou wouldeſt anſwere me to lome particuler te 


queſtions concerning T ailed lands, whercof ö bl 
thou haſt at this tune giuen vs occaſion to 

ſpcake D. &Shew me theſe queſtions, r J will 
ſhew ther mp mind therein with god will, 


The firſt queſtion of the Student, concer- 
ning tailed lands. 


Cap. 25. ö 
E 


| The 27. Chapter, 49 1 N 
ketf | Jr a diſſeiſoꝛ make a gift in the taile to John 


a Sttle, 2 J. at S.foz the tederming of the 
cy at | title of the diſſeiſer, agreeth with him that he 
10.2 ſhal haue a certain rent out of the ſame land to 


nat him z to his heires,x fox the ſurety of the rent 
hat it is deuiſed that the diſſeiſie ſhall relcaſe His 
B right in the land ec. a that ſuch a recouery as 
4 we haue ſpoke of befoꝛe, ſhalbe had againſt the 
118 ſaid J. at St. to the vſe ot the payment of the 


aul. ſaid rent and of the fozmer tailc:whether ſtan⸗ 


nie deth that reconeric wel with conſcience oꝛ not, 
9 as thou thinkeſt:? D. I ſuppoſe it doth. foz it ia 
0 made fo; the ſtrength and ſuertie ofthe tayie , 
it which the diſſeiſie might haue clerrely defeated 
* EF auoided if he would, therkoze J thinke if 
b the ſaid J. at S. had granted to the diſſeiſie, 
be⸗ only by his ded a certaine rent foz Þ releaſing 
0 ok his title. that graunt ſhould haue bound the 
10s heires in th: taue foz euer. Ind then if the dil⸗ 
pd, ſeiſie foʒ his moꝛe ſuertie will haue ſuch a re⸗ 
1couerp, as before appeareth, it ſet meth that re⸗ 
of couer ie ſtandeth with god conſcience. S. It tet 
at meth that thy opims is right god in this mat- 
r ter. Ind alſo it appeareth that with a reaſona- 
of | ble cauſe,ſoine particular reconeries may ſtãd 
to both with law # conſcience to bar a taile. | 


© The ſecond queſtion of the ſtudent, con- | 
cerning tailed lands. | 


Cap. 28. 
Fa tenant in taile ſuffer a recouery againft 


him ok his lands entailed, to the entent that 
if G the 
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therecouerer ſhall ſtand ſc1{cd thereof, to the 
vie of a certain woman who he intendeth to 
take to his wife, foꝛ terme of like, and after to 
the vſe of the firit Taille, and after he marrieth 
the ſame woman, whether ſtandeth that reco⸗ 
uerie with conſcience, though other recoueries 
vpon bargains and ſales did not? D. It ſee⸗ 
meth pes, foꝛ though the Statute be that they 
to whom the tenements be ſo giuen, ſhould not 
haue power to alien, but that the lands after 
their death ſhould remaine to their iſſues, oꝛ 
reuert to the donours, it᷑ the iſſues failed:pet if 
hee to whom the lands were ſo giuen, take a 
Wike, and dicth ſciſcd without heire of his bo⸗ 
dy, and the donour enter, the woman ſhall res 
couer againſt him the third part to hold in the 
name of her dowꝛie, foꝛ term of her lite, thaugh 
the taile be determined. Ind the ſame law is or 
tenant by the Curteſie, that is to ſap, of him 
that happeneth to mary one that is an inheri⸗ 
trix ot the land entailed, and they haue iſſue, 
the wife dieth, and the iſſue dieth, he ſhall hold 
the lands foꝛ terme of his life. as tenant by the 
curteſie, notwithſtãding the weꝛds of the ſta⸗ 
tute, which ſay that after the death of the te⸗ 
nant in taule without iſſue, the lands ſhali re⸗ 
uert to the donoꝛ:and J think the cauſe is be⸗ 
cauſe the intent of that ſtatute ſhall not be ta- 
ken, that it intended to put awap ſuch titles ag 
the Law ſhould giue, by reaſon of the Taue: 
and ſa it ſeemcth that a like entent of the Sta⸗ 
tat halbe taken foꝛ Jotntures, foꝛ ciſe the ſta⸗ 
tute might be ſometime a letting of Wateimos 
nie, and it is not like thairhe ſtggute an 
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ſo. Ind therefoꝛe it ſermeth , that by the onelp 
ded of the tenant in tayle, a Jointure may ber 
made by the intent of the Statute, though he 
Woꝛds of the Statute ſerue not expꝛeſly fox it: 
foꝛ man times the intent of the letter ſhall ber 
taken, and not the bare letter, as it appeareth 
in the ſame Statute, where it is ſaid, that hee 
to wham the lands be giuc ſhal haue no power 
to alien:pet the ſame ſtatute ig conſtrued that 
neither he noꝛ his heirs of his bodie ſhal haue 
no power to aſien: ⁊ ſa mee thinketh that ſuch 
an intent ſhalbc taken here fcz ſauing ot ioyn⸗ 
tures. S. Truth it is, that ſometimethe intent 
of a Statute ſhal be taken farther than the ex⸗ 
p:cſle letter {tretcheth,but yet there may no in⸗ 
tent be taken againſt the the expꝛeſſe woꝛds ok 
the Statute, foꝛ that ſyhould bee rather an in⸗ 
terpꝛetatiõ of the Statute, than an expoſition: 
and it cannot bee rcaſonably taken, vd ut chat 
the intent of the makers of the ſaid Statute 
Was, that th: !and {Hould remaine continually 
in the heires of the tafle, as long as the tayic 
endureth : and there can no Jointure be made 
neither by der d noꝛ by recouerie, dut that the 
taile mult thereby bee dilcontinued, and there⸗ 
koꝛe this caſe ol iointure is not like to the ſayd 
caſes of Tenant in Dower,oz Tenant by the 
Curteſie: fo2 the title of Dowꝛie, and of Te⸗ 
nancie by the Curteſie groweth moſt ſpe⸗ 
cialip by the continuance of the poſlcſiton in 
the heires ofthe Taue. but it is not fo of ioin⸗ 
tures : and therefoze by the onelp decd of the 
tenant in the Taue, there may no. Jeinture 
bee lawkullp made againſt the expzeſle mon 
un 
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ol the ſtatute. Ind if there be any made by wap 
of recouerie,then it ſæ meth that it muſt be put 
vnder the lame rule, as other recouer ies muſt 
be of lands entailed. 


The third queſtion of the Student con- 
cerning tayled lands. 


Cap. 29. 


ol his meer motidõ make a feoffement of cer⸗ 

taine lands to thintent that the feoffer g ſhal 
thereof make a gift to the ſaid Jo. at Noketo 
haue to him and to his heires of his body, and 
they make the gift accozding. And after the 
fatd J. at Noke falleth into debt, wherefoze he 
is taken and put in pꝛiſon and thereupon fox 
payment of his debts, he ſclleth the ſame land, 
and foz ſuertie of the buyer he ſuſtereth a reco⸗ 
uery to be had againſt him in ſuch manner as 
before appeareth, whether ſtandeth that reco⸗ 
uerie w conſcience oꝛ not » Do. I would here 
make a litle digreſſ'5 to aſke thee another que⸗ 
ſtion oz that JÞ make anſwere to thine: that ig 
to ſap, to ſeele thy mind how the Law by the 
which the body of the debtoz ſhal be taken and 
caſt into pꝛiſõ, there to remain til he haue paid 
the debt, map ſtand with conſcience, ſpecially 
af he haue nothing to pap it with, foꝛ as it ſer - 
meth if he will relinquiſh his gods which in 
ſome laws is called in — bonis that 
he ſhall not ber impꝛiſoned, and that is to ber 
bnderſtvod molt ſpeciallp rf hee bee fallen into 


1 F John at Moke being ſeiſed of lãds in fee, 
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The 2. Chapter. 51 | | 
ponertic, and not though his owne default; 


S. There is no jaw in this realme that the de⸗ 
fendant may in any caſe Cedere boars, as ine 
ſeemeth if there were ſuch a law, it ſhould not 
be indifferent, foz as to the knowledge of hun 
that the money is owing to, the debtoz might 
Cedere bonis, is to lar, reunqtuſh his gods, 
and pet retaine to himſcliie ſecretly great ri⸗ 
ches. Ind therefoze that law in ſuch caſc ſer⸗ 
meth moꝛe indifferent # righteous that com⸗ 
mitteth ſuch a debtoꝛ to the conſcience of the 
plaintife to whom the moncy is owing , than 
the committing him to the conſcience of him 
that is the debtoꝛ : fox in tize debtoꝛ ſome de⸗ 
fault map be aſſigned, but in him to whom the 
mony1s owing,may be aſligned no dekauit. D. 
But if he to whom the debt is owing, knotw- 
eth that the debtoz hath nothing to pay the 
debt with, and that hee is fallen into pouertie 
by ſome caſualtie, and not thzough his owne 
default, doth the law of E ngland hold, that he 
may with qd conſcience keepe the debtoz ſtill 
in pꝛilon till he be paid r S. Nay verup, but it 
thinketh moze reaſonable to appoint the liber: 
tie and the iudgement of conſcience in that caſe 
to the debter than to the debtoꝛ, foz the cauſe 
befoze rehearſed , Ind then the debtour,ifhee 
knew the truth, is (as thou haſt (nd bound 
conſcience to let hint oe at libertie thou 
bee not compellable thereto by the Law. 5 
there loꝛe admitting it koꝛ this time, that 
law of Englãd in this point is god and 
T pꝛay thee that thou wilt make aunſwere to 
my queſtion, DO. J wo with gud will — 
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therfoze as me ſeemeth,fozaſmnch as it appeas 
reth that the ſaid gift was made of the merre 
ubertie and freewil of the ſaid John at Moke, 
and without any recompence: that therefoze 

it cannot be otherwile taken, but that the in⸗ 

tent of the ſaid J.at Noke, aſwell at the time 

of the ſaid feoKement , as at the time that Hee 

receiued againe the ſaid gift in the taple , was, 
that if he happened afterwards to fall into po⸗ 
ucrtie,that he might alien the ſaid land to re⸗ 
lieue him with, foꝛ how 1nap it be thought that 

a man Will fo much ponder the wealth of his 

heire, that he will tozget hitrſeife : and ſo it ſeo- 

meth that not onely the ſaid recouerie ſtandeth 

with conſcience, but alſo if he had made oneiy a 
ſeoſfement of the land, the feockement ſhould be 

in conſcience a god barre of the taule: but if the 

ſaid feoffement and gift had bin made in conſi⸗ 

der ation of any recompence of inonep, 02 foꝛ a- 

ny matrimonp oz ſuch other, then the feoffemet 

ok the ſaid J. at N.ſhould not bind his heire, + 
if he then ſuffered any recouerie thereof, then þ 
recouerie ſhould be of like effect as other reco⸗ 
uerics whereof wee haue treated befoꝛe, ⁊ that 
wlzch I laid it was god to fauour rather foꝛ 
their multitude, thã foꝛ the conſcience: and the 
ſame law is, that if the ſon and the herre of the 
ſaid J. at Nokc in caſe that the ſaid gift was 
made without recompence, alien the land foz 
pouertie aftcr the death of his father, the reco⸗ 
uerp bindeth not but as other recoucries doe: 
fo2 it cannot bee thought that the intent ofthe 
fathcr was, that any of his hcirs in tail ſhould 

foz any neceſſitie diſhcrite att other hewes in 
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| The a9. Chapter. 52 
„% taille that ſhould come after him, but foꝛ himſe lt 
Tre | me thinketh it is reaſonable to Judge in ſuch 
je. maner as Jhaueſaid befoze. S. And though 
ne the intent of the ſaid John at Noke, when her 
nz made the ſaid feoffement,and when he twke a= 
ne gaine the ſaid gift in tatle,were that ik he fel in | 
* need that he might alien: yet J ſuppoſe that he i #3 
18, may not alien though percaſe foꝛ the moze n 
10- ſuertic he declared his intent to be ſuch vpon 
re⸗ the liuery of ſerſin:foz that intent was contra⸗ | | 
at rp to the gift that he frerly toke vpon him, and | 
is | when anp intent 02 codition is declared oꝛ re⸗ 
-0@ ð¶ſerued againſt the ſtate that any man maketh | 
th oꝛ excepteth : then ſuch an intent 02 condition i 
yu: 7 is void by the law, as by a caſe that hereafter | 
—— followeth will appeare, that is to ſap, It a | 
he man make a feoffement infer, vpon condition | 
ſi⸗ that the ſeoffe ſhall not alien to any man, that | 
a- condition is void, foꝛ it is incident to enerp 
iet ſtate of the fee ſimple, that heß is ſo ſciſed map 
* alien. Ind like as in a fee ſimple there is inci⸗ | 
15 dent a power to alien, ſo in a ſtate tatie there 18 
-0- a ſecret intent vnderſtwd in the gift,that no a- 
at lienation ſhall be made. Ind ther foꝛe though Þ ö 
02 intent of the (aid Jo.at N. were, that if he fell 
he into pouertie that he might ſell, and though he 
he at the taking of the gift openly declared his in⸗ | 
* tent to be ſo: pct the intẽt ſhould be void by the 
i 


law as me ſermeth. and if it be void bythe law, 
it is alſo void in cõſcience, and fo the laid reco⸗ 
uerp mult be take in this caſe to be of the ſame 
effect ,as recoueries of other lands intaued be, 
and in no other maner. 


G uin. The | 


1 he 30. Chapter. i 
The fourth queſtion of the Student, con- 3 
cerning Recoueries ot Enheritances 1 
intailed. i te 
3 
Cap. 30. / o! 
Im Bunnitiebe granted to a manto haue 3 
| to perctiue to the grantee,# to the heirs of | a 
hs body,of the cofers ot his grantoz : and ri 
after the grantee ſuffereth a recouery againſt le 
hun in a wait ol Entre, by the name of a rent in fi 


Dole of like ſum as the Annuitie is of , with | Oc 
vorchers a iudgement after the cõmon courſe, '| £ 
ao Hh parties intend that the Innuity ſhal 9 
bs .ecuucred: whether ſhall the recouerp bind A 
dete in tale ek his Annuitie: D. what if it ſt 
2-2 4 -0-: 79ing out of land, of What effect 2 
ſhou.o receuer be then: Stu. It ſhould bbe tt 
then ot |.;ceifect as iu were of land. D. and c. 
ſo it ſet meth to be of this Innuit ie, foꝛ as mee c 
thinketh, a rent, and Annuitie bee of one eſte ct, | d 
foz the one of them ſhalbe paid in ready money ut 
as the other ſhall, St, Truth, and pet there be N tl 
manp great diuerſities betwixt them in the A 


law. D. I pzap ther ſhew me iome of thoſe di⸗ | tl 
* Uerſities.S. Part J ſhall ſhew ther, but Þ c 
wot not whether can ſhew thce all, but r 
firlt thou ſhait vnderſtand that one dincrſity ts ke 
this. Euery Rent, be it Rent ſeruice, Rent ſi 


charge, oꝛ Rent lecke, is going out ot land, but 
an Annuitie goeth not out of any land, but 
chargeth onlp the perſon, that is to ſay, the 
grauntoz , oꝛ his heires that haue Allets by 
diſcent, oz the houſe if it beg graunted . 


— 
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houſe of Religion to perceiue of their cofrers. 
Alſo of an Innuitie there lweth no action, but 
onelp a wut of Innuitte againſt the = 
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tour, his heires, oꝛ ſuccefſozs,and that wit of 


Annuit ie eth neuer againſt the pernour, but 


only againſt the grantoz oꝛ his heires: but of 
a rent, the ſame action may lye, as doth of land 
as the caſe requireth, and it lyeth ſometime of 
rent againſt the pernour of the rent, that is to 
ſap againſt him that taketh the rent w2ong- 
fully, ⁊ ſo m etime againlt neither. As of a rent 
leru ce, aue map ipe fox the Loꝛd againſt the 
Meſne a the Diſlerſo2, oz tometime againſt þ 


Weine onlp ik he did allo the diſleiſin. Alo an 
Innuitic is neuer taken fo an aſſets, becauſfe 


if is no freehold in the Law, ne it ſcall not be 
put in execution vpon a ſtatut Marchant, ſta⸗ 
tut Staple, ne E legit, as a rent map. And be= 
cauſe the ſaid Wzit of Entre lay not in this 
caſe of this annuitie,* that it cannot be inten⸗ 
ded in the law to be the ſame Annuitie, though 


it be oflike ſum with the annuitie, ne though 


the parties aſſented and mẽt to haue the ſame 
annuitie recouered by the ſaid wit of Entre, 
therefoꝛe the ſaid recouerie is void in law and 
conſtience. But if ſuch a reconerte be had of 
rent with a voucher ouer,then it ſhal be taken 
to be of like eſfect, ag recoueries of lands be in 
ſuch maner as we haue treated of betoꝛe. 


The ffrqueſtion of the Student con- 
cerning tayled lands. 


Cap. 


* 
— 


3 The 1. Chapter. 


Cap. 31. 


F lands be giuen to a man and to his wife 
[= the name of her Jointure, bp the father of 

the huſband,to haue and to hold to them # 
to the heirs ol their two bodies begotten, # 
after they haue iſiue # the huſband dieth , and 
the wife alieneth the land, ⁊ againſt the ſtatut 
of 11. H. 7.ſuffreth a recouery thereof to be had 
againſt her, to the vſe ofthe buyer, e after her 
ſon # hare apparant that is heire to the taile 
releaſeth to the recouerees bpeine,# dpcth, ha- 


ung a bother aline, and alter the mother dy = 


eth: who hath right to the land, the buyer, oꝛ p 
bzother of him that releaſed: D. what is thine 
opinion therein, pꝛay ther ſhew mnce. s Mer 
ſæmeth that the buyer hath right, foz by þ ſaid 


ſtatut made in the 11. pere of ti.. among other 


things it is enactcd, that if any woman which 
hath lands of the gift of her huſband, oz of the 
gift of any of the Funceſto2s of the huſband 
ſuffer any recouery thereof againſt her, by co: 
uin, that then ſuch recoucry ſhalbe votd,# that 


it ſhali be lawfull to him that ſhould haue the 


land after the death of the woman to enter, E 
it to hold as in his firſt right:p2omded alwap 
that that ſtatute ſhal not extend where he that 
ſhould haue the land after the death of the wo⸗ 
man is agret able to any ſuch alienation 02 re⸗ 
couery, ſo that the agreemet be of recoꝛd. And 
fozaſmuch as the heire in this caſe agreed to Þ 


ſaid recouerie ⁊ ſine, which is one of the high eſt 


KBecozds in the law it ſccmeth that the buper 


hath right againſt that herre that agre d, and 


agaimlt 


—— 
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againſt all that ſhall be hare of the taple , and 
that not onely by the ſaid recouery, but alſo by 
the ſaid Statute, whereby the ſaid recoucrie 
with aſſent of the heir is affirmed. D. Though 
the buyer in this caſe haue right during the 
life of the heire that relcaled, yet neuerthele ſle, 
after his death his heir as it ſermeth may law⸗ 
fully enter: for the agreement whereof the ſta⸗ 
tute ſpeaketh, muſt as J ſuppole either be had 
befoze the receuerie, oꝛ cis at the time ot the e⸗ 
couerie: Fox if a title by reaſon of the ſayd 
ſtatute be once denolute to the heir in the taue, 
then the right as me ſermeth cannot be extinct 
noꝛ put away by the onelp fine of the heire, no 
moe than it he had died, and the next heire to 
him had releaſcd to the buyer by fine, in which 
caſe the releaſe could not extinc> the right of 
the title, noꝛ the right of Entre that is giuen 
by the Statute:and ſo as me ſeemeth, his next 
heire may therekoꝛe enter. S. As J percciue all 
thy doubt is in this caſe, becauſc the aſſent of 
the heire was after the r ecouerie: fo it it had 
binat the time of the recoueric, as ff the heyꝛe 
had bin vouched to warrant in the {ame xcco- 
uerie, and hee had entred, and thereupon the 
iudgement had bern giuen, thou agrceſt Well, 
that the recoucrp ſhould haue auoided the tat e 
foz euer. 

Doctor. That is true. foꝛ it is in expꝛeſſe 
Woꝛds of the Statute, but When the aſſent 
is after the recouerie, then mee thinketh it 15 
not ſo, ne that the right of the firſt taiſe, which 
was rcce:ued by the ſayd Statute , ſhall not 
ber extinct by his ſine, no moze than it ſhall in 

other 
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other taue. S. will be aduiſed vpon thp opi⸗ 
nion in this matter, but pet one thing would 1 
moue further vpon this ſtatute, and that 1g 
this : Some ſap, that by this ſratute all other 
rec oueries that haue bin had ouer beſide theſe 
reconertes of Jointures be affirmed : foꝛ they 
ſap, that ſith the Parliament at the making of 
this ſtatute , knew well that many other re⸗ 
coueries were then vſcd and had, to defeat 
CTaples, that it was like that they would ſo 
continue , which nenerthelefſe the Parlia- 
ment did not pzohibit foz the time to come, as 
it did the ſaid Reconeries of Jointures : that 
tt ts therefoze to ſuppoſe, that they thought 
that they ſhonld ſtand with Law and conſci⸗ 
ence: but becauſe Jointures were made rather 
foz the ſauing of che inher:tance of the hulband 
than to deſtrey the inheritance, they ſap that 
the Parliament thought and adindged the alts 
tnations and recoueries of ſuch Jointures to 
be againſt the law # conſcience, and not the Þ» 
lienations of other lands intailed : foꝛ if they 
had, they ſap that the Parhiament would haue 
auoided recoueries of tapled lands gencrally, 
as well as it did of Recoucries of Jointures , 
Do. As to that opinion J will anſwere thre 
thus foz this time, that though that the ma⸗ 
kers of the (ad eſtatute 0z;elp put awap reco⸗ 
aicrtes of Jointures, and not other recouerics, 
that pet it cannat be taken therefoze that their 
intent was that the other Recoueries ſhouid 
ſtand goob and perfea:foz they ſpake the only 
of Jointures, becauſe there was no complaint 
made u the Parliament at that tune, but 

againſt 
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agatnſt reconeries had of Jointures, and ther⸗ 
foꝛe it ſæ meth that they intended nothing con⸗ 
cer ning other recoucries, but that they ſhoutd 
be of the lame cffca as they were befoze , and 
no otherwiſe. Ind that will appeare moze 
plainly thus: though the makers of the ſayd 
ſtatute intended to put away# adnul ſuch re⸗ 
coueries as ſhould be made of totntures after 
a certaine dap limited in the ſtatute, that pet 
they intended not to auoid ne affirme ſuch re⸗ 
coueries of Jointures as were paſſed befoze 
that tine: and if they intended not to auoid ne 
affirme the recoueries had of iointures befoꝛe 
that time, then how can it be taken, that they 
intended to put a wap, oz affirme other recoue⸗ 
ries that were paſſed befoze that time, # not of 
Jointures, that would not affirmc, ne put a= ' 
wap recoueries paſſed of iointures befoꝛe that 
time: And ſo as it ſeemeth, they intended to 
ſpare the multitude of them that Were paſſed 
of both, and not to comkoꝛt any to take them al⸗ 
ter that tune. S, J am content thy opinion 
ſtand foꝛ this time, and J Will aſke thee ano⸗ 
ther queſtion, 


q The ſixt queſtion of the Student concet- 
ning ta:led lands. 


Cap. 32. 


F tenant in taile be diſſeiſed, dic. an aum⸗ 
ceitoz collateral to the heire in taue releaſe to 

a warranty, and dyc,# the warrantie diſcens 
deth vpon the heire inthe tale: whether is hee 
theres 


The 32. Chapter. 


ther by barred in colcience,as he is in the law? d 
D. Becauſe pour pꝛincipall intent at this time ' d 
is toſpcak of recoueries,+ not of warranties, n 
t alſo becauſe it hath bin of long time taken foz Cc 
a pꝛincipall Maxune of the law, þ it ſhould bee el 
a bat re to the heires aſwell that claime by a fee a 
n 


ſimple, as by ſtate taue, and foz that alſo that it @ 
was not put a wap by the ſaid ſtatute of W. 2. p 
which oꝛdamed the taile , J will not af this t. 
time make ther an aunſwere therem, but will A 
take a reſpite to be aduiſed. St. Then J pzap k. 
ther yet o2 we depart, ſhew me what was the t. 
molt pꝛincipali cauſe that moued thee to moue | ſ: 
this queſtiõ of reconeries had of tailed lands, | d 


D. This inoued me thereto. J haue percetued ) a 
man times that there bee many diuers opini⸗ 


ons of theſe Necoueries, Whether they ſtand. | tl 
with conſciẽce 02 not. a that it is to doubt that | tl 
mary perſons run into offence of Conſcience | ſl 
therebp. And therefoze J thought to fœle thy P, 
mind in them, whether Þ could percciue that it 2 
Foerc cleerc, that they ſerued to bꝛeake the tale [i 
in law and conſcience, oz that it were clœrly a= la 
gainſt conſcience fo to bucal; the tatle, oz that it ot 
were a matter in doubt:⁊ if it appeared a mat : 
ter in doubt, oz that it eppcared that the mat⸗ 1 
ter were bled cleerty againſt conſcience, then lc 
thought to doe ſorucwhat to make the matter 11 
appeare as it is, to the intent that they that tl 
hauc the rule # charge ouer the people aſwell bi 
the ſpirituall men as tempoꝛal men,ſhould the ſc 
rather endeuour them to ſer it retoʒmed foꝛ the | b 
it common wealth of the people, aſwell in bodie ti 
$5 in ſoule, Foz when any thing is vled to — ri 
f D — 
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diſpleaſure of God, it hurteth not onety the bo⸗ 

' dy, but alſo the ſoule. Ind tepozairulers haue 
not onely cure of the bodies, but allo of the 

ſoules,x ſhall anſwere foz them if thy periſh in 

their default. nd becauſe it ſeemcth bp þ moꝛe 
apparant rcaſon that the tailes be not boken, 

» 3 ne fully auoided by the ſaid recoueries, Ethat 
pet neuertheleſſe the great multitude of them 

that be paſſed is right much to bee pondered 2: 
Therfozc it were very god to pꝛohibite them 

oz tune to come, to put away ſuch ambigui⸗ 

ties and doubts as riſe now by occaſion of the 

| ſaid reconeries,and ſo they be put as ſnares to 

| deceiue the people, and ſo will they be as long 
as they be ſuffered to cõtinue. And me thinketh 

vcru that it were therefoze right expedient, 
that tailed lands ſhonid from Hencefozth ei⸗ 
ther be made fo ſtrong in the law. that the taile 

| ſhould not be bꝛoken by recoucrie, fine with 
pꝛoclamation, collateral warranty, noz other= 

wile : 02 eile that all tades ſhould be made fee 
ſimple , fo that euery man that hilt to ſell his 

land, may {ell it by his bare feoffement,+ with⸗ 

out any ſcruple oꝛ grudge of conſcience:⁊ then 

there ſhould noꝛ be io great expeces in the law, 
non ſo great variance among the people, ne pet 
lo great offence ot conſcience as there is now 
in many perſons. S. Ticrilp mer thinketh that 
thy opinion is right god, # charitable in this 
behalte:and that the rulers be bound in cons 
ſcience to luke vpon it, to ſee it refoꝛmed and 
| bought into gb oꝛder. Ind verity by that 
thou haſt ſaid therin. thou haſt bꝛought me into 
remembꝛance, that there be diuers like ſnares 
Cn 
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concerning ſptritnall matters fuffered among 
$ people, wherby J doubt that many ſpiritual 
rulers be in great offence againſt god. Is it is 
of the point that ſpirituall men haue ſpoken ſo 
much ot, that pꝛieſts ſhould not be put to aun- 
ſwere bekoze lap men, ſpecially of felonies and 


murders:x of the ſtatute of 45.E. ca. 3. where # e 


it is ſaid, that a Pꝛohibition ſhall tr e where a 
man is ſued in the ſpirituall Court ſoꝛ tithe of 
wood p is aboueß age of rr. yeres,by f name of 
Silua Cedua as it hath done befoꝛe:⁊ they haue 
in open Sermons ⁊ in diuers other open cõ⸗ 
munications # counſeis cauſed it to be open 


notified ⁊ known, that they ſhould be al accur⸗ 


ſed that put pꝛieſts to anſ were, oꝛ that mam⸗ 
tain 5ᷣ ſaid eſtatute oꝛ any other like to it. Ind 
after when they haue right wel perceiued, that 
notwithſtanding al that they haue don therm, 
it hath bin vſed in the ſame points thꝛough all 
the realme, in like maner as it was befoze:the 
they haue ſet ſtil let matter paſſc,# ſo when 
they haue bzought many perſons in great di- 
ger, but molt ſpecially them that haue ginen 
credence to their ſaping,# pet bp reaſon of ß old 
cuſtom haue done as they did befoꝛe, the there 
they left them: but verily it is to feare that 
there is to themſclaes right great oſtẽce ther⸗ 
by, that is to ſap,to ſee fo many in ſo great dan⸗ 
ger as they ſap they bee, and to do no moꝛe to 
bꝛing them out of it, than they haue done foz 
it:it it be true as they ſay, they ought to ſticke 
to it with effect in all charitie, til it were refoꝛ⸗ 
med: and if it be not as they ſay, then they haut 
cauſed manp to offend that haue ginen credect 
to 
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$0 them, and pet contrarte to their own conſci⸗ 

ence do as they did befoꝛe, that percaſe ſhoid 

not haue efended if ſuch ſayings had not been. 

And ſo it ſæmeth that they haue in theſe mat: 
ters done either two much, oꝛ to little. 

Ind J beſzch almighty God, that ſome 

» god man map ſo call vpon all theſe matters, 

that we haue now communed ok, ſo that they 

that be in authozitic map ſomewhat ponder 

them, and to oꝛder them in ſuch maner that of- 

fence of conſcience grow not ſo lightly thereby 

hereafter, as it hath done in times paſt. And 

verily he that on the C roffe knew the pꝛice of 

| mans ſoule, will hercafccr aſtke a right ſtrait 

accompt of rulers foꝛ cucry ſoule that is under 

F them , and that ſhall periſh through their des 

kault. 

| Thus haue J ſhewed vnto ther in this lit⸗ 

tle Dialogue, how the Law of England 1g 

rounded vpon the Law of reaſon, the law of 

God, che generail Cuſtomes of the Realme, æ 

vpon certoine principles that be called Maxi⸗ 

mes, vpon the particuler Tuſtomes vſed in di⸗ 

uers Cities and countries, and vpon ſtatutes 

which haue been made in diuers Paritamets 

3 by our Soneraigne Loꝛd the King and hig 

pꝛagemtozs, and by the Loꝛds Spiritual and 

Tempozall, and all the Commons of the 

Kealine, And J haue alſo ſhewed thee in the 

5. Chapter of this Booke, vader what maner 

| the ſaid generall Cuſtomes and Marines of 


s 


c 08 AA tA a a \ 


— — — — ů—̃ ͤ—⅜¾0 
o a — * - 
SRC 
——_— 


58 — 
. — 


the law may be pꝛoued + affirmed if they were 
denicd,s# diners other things bee contained in 


this pꝛeſent Dialogue, which will appeare in 
HD the 


1c 32. Chapter. 


Mx table that is in the latter end of the bake, 
as to the Readers wil appeare. And in the end 
of the ſaid dialogue, J haue at thy deſire ſrew⸗ 
ed the my conceit concerning Recoueries of 
taued lands, and thou haſt vpon the ſaid teco⸗ 
gcries ſhewed me thine opinion. And J bes 
(«ch our Lo2d ſet them ſhoꝛtiy in a god cleere 
wap: foꝛ ſux ely it wil be right expedient fo the 
ell oꝛdering of conſcience in manp pers 
ſons, that they be ſo. And thus tlie 
Cod of peace and louc 
be alway with ys, 
Amen, 


4 5 n a ? — 
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Ece end-th the firſt Dialogue in 
Enzlifh, with new ad ditions, be- 
Itwirt a Doctor ot Diuinitic, and 
x Student in the Lawes of Eng- 
land. And hercafter followeth 


— 
the {ccond. 

In the beginning of which D:2logue the 
Doctor inſwyerethi to certaine queſtions, which 
the Studer made to the Doctor before the ma- 
king of his mn the lawes of 
England be conlcience, 's appeateth in a Dia- 
logue made betweene them ia L2tine the 24, 
ch. And " ala alſo to diuets other que- 
tions, that the Student maketh to him in this 
cia ogue, ot the law of England and cõſcience- 
And in dwuzrs other C hapters of this preſent 
Dialogue 1$ con. hed fſhottly, how the lu Wes of 
Hag lind arc to bee obſetued and kept in this 
Realme ns to tempotall things, aſwell in law as 
in conſcience,betore any other lawes. And in 
{ume of the Chapters thereof, is illo touched 
chat (piriturll Iuages in divers cafes be bound 
to viuc their ludgemẽts according to the kings 
law. And the farerendoefibe b ook the do- 
rr moueth divers caſes concerning thelawes 
of England, wherin he douhteth how they may 

fand with conſcience hes Te 

gent maketh anſwere in ſuch mas 
ner as to the Reader will 


appeare, 
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the latter end of our firſt Dialogue ui r 
lat inc, 5 put diucrs caſes grourded vpon t 
the laweg of England, wherem J doub⸗ le 
ted, and pct doc. whac 1s to bee holden there tt 
in conſcience. But foꝛaſmuch as the tune Was ſo 
then farre paſt, J ſhewed thee that J would C 
not bcfire thee to make auntwere to them th 
forthwith at that tune, but at ſome better ica 1 
ſure, whercunto thou fault thou Woulocſt not 0! 
onclp ſhew thine opinion in theic caſcs. but al- tl 
ſo in iuch other cates as J Would pit: her cc 
toze I pray thee now! fozaſmuchas me think AI 
eth thou haſt gud terſurc that thou wilt [Lew lc 
me thine opinion therin. Do. J will with god C 
Sill accomphih thy befirc : bu? J would that it 
when J am in doubt what p law of tt:15 ren. ir 
ts in luch cales as thou ſhalt put, that thou tl 
Wilt h w me wha: Þ tawis therm: for theugh m 
IJ Haut by occaſion of our firlt Dialoc uc i has n 
tine learned many things of the lawes ot this ri 
realm which J knew not bcfo2e, ret neue. tlc- ti 
leſle there de many mo things that J am pet la 
ignozät in, and that parabuenture in theſe (cif it 
caſes that tho hait put + intCielt bc! calter t. 'N 
pitt:2as IJ ſaid in the firſt D:ajegue in tatine IF ir 
the ꝛ0. C ha. to ſcarcl, co ſcience upon anp caſ} | t 
of che {aw it 15 in vaine but Where the la w in le 
the lame caſe is periect ly knowne. St, J will | [4 
with god will do as thou ſaleſt, J intend to d. 
put diuers of the {ame queſtions, that be in the tt 
laſt Cha. oi the ſaid Dialogue in latine, 1 ſom⸗ tt 
time J intend to al'er ſome of them, and adde 0 
lone nt w queſtions to them, ag J ſhalbe moſt 11 


in 
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in doubt ol. D. J pꝛav thee do as thou fault, and 

1 T hai with god will either make anſwere to 
on them koꝛthwith aſwell as J can, 02 ſhall take 
ib longer reſpytc to bee aduiled. oz eile parauen⸗ 
wy ture agret to thine opinion therein, as J ſhalt 
as ſe caule. But firſt Þ would gladly know the 
1d cauſe why thou haſt begun this Dialogue in 
it the Engliſh tongue, not in the {atine tongue, 
a. a5 the firſt caſcsþ thou deſireſt to knowe mine 
1of opinion in. be, oꝛ in French as the ſlubſtance of 
al. the law is. 8 The cauſe io this. Itis right ca 
r ceſlarie to all men in this realtne, both i poritu⸗ 
K al ⁊ teinpoꝛal foꝛ the god oꝛdering of their cõ⸗ 
Ww ſcience, to know many things of the Law of 
„ England þ they bee ignoꝛant in. Ind though 
"as it had bin moꝛe pleaſant to the that be icarned 
1 in the latin tongue, to haue had it in latine ra- 
vt ther than in Engliſh: ret neuer theleſſe fotaſs 
ab much as many can read Engliſh p vnderſtand 
[ga no latin, # ſome $canot read Engulh, by hea⸗ 
19 ring it read map learne diucrs things by it, 
'C that they ſhould not haue learned if it Were in 
et latin: Therfoze foz the pzofat of che multitude 
Cl it is put into the Engliſh tongue rather than 
to into the latin oꝛ frech tongue Fo2 ifit had hin 
. in French, ew ſhould haue vnderitwd it , but 
1 they that be learned in the lad. and they haue 
in eaſt nec d of it, fozaſmuch as thoep knowe the 
ut | {aw in the ſame caſes without ic, * can bettet: 
to | declare what conſcience ill theren pon, than 
he | they that know not the law nottun 7 ac al. Co 
”- them thcrefoze that bee not learned in the law 
de of the realme this treotile 15 ſpectally nade:ſo; 


I thou knowell well by (ich ſtudicg thou halt 
in £311 taken 
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taken to ſome knowledge of the Law of the 
realme. that is to them moſt expedient. D It 
is true that thou ſaieſt and therefoze J pꝛay 
ther now pꝛocerd to thy queſtions. 


g Thefiſt queſtion of the Student. 
Cap. 1. | 


F tenant in taule after poſſibility of iſue ex⸗ 
tin>,do waſt, whether doth he ther by offed 

in conſcience though he be not puntſhable of 
waſt by the law: D. Is tie law cleare that he 
is not puniſhable foz the waſte-'Sr. Ve vereip. 
D. And what is the law of tenants for terme 
of life, oꝛ fox tet me of peres if thep doc walt: S. 
T hey bee pumſhab!e of waſte by the ſtatuts, 
and ſhall yeeld treble damages:but at the com⸗ 
mon law beloꝛe the ſtatute they were not pus 
niſhable DU. But whether thinkeſt thon that 
veloꝛe the Statut they might haue done waſt 
with conſcience, becauſe they were not puniſh⸗ 
able by the Law. Stu. J thinke not, foꝛ as FJ 
takc it, the doing of walt of ſuch particuler te⸗ 
nant foz terine of lite, fo2 terme of pe res, o of 
tenants in Dower, oꝛ by the curteſie, is pꝛo⸗ 
hibited by the law of reaſon, fc2 it ſœmcth of 
reaſon tyat when ſuch leaſes be made, oz that 
ſuch titics in Dower, oꝛ bythe curteſie bee gi⸗ 
acn by the Law, that there is oneiy giuen vn 
to them the annuei pꝛoſits of the land, and not 
the houſes and træs, and the grauell to digge 
and carrie away, whereby the whole pꝛolit of 
chem in the reuci Lon ſhould ba taken away 
fo; 
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fot euer. Ind therefoze at the conunon law fox 
walt done by tenant in dower, oꝛ tenant by the 
curteſie, there was puniſhment ozdained bythe 
Law, by a pꝛohibition of waſt, whereby they 
ſhould haue perlded damages to the value of 
the walt. But againlt tenant fox terme oi life 
oꝛ foʒ terme of peres, lay no ſuch pꝛohibition, 
fo there was no Mor me in the law therein, 
a gainſt them, is there was againlt the other, 
And J thinke the cauſe was, fozaſmuch as it 
was iudged a folip in th leſſ n that made ſuch 
a leaſe foꝛ terme of lite, oꝛ foꝛ terme of peares, 
that at the time of the leaſe he did not pꝛohibit 
them they ſhould not do walk, and ſith hee did 
not pꝛoude no remedie foꝛ himſelke, the Law 
would none pꝛouide. But pet I think not that 
the intent of Þ law was, that they might iato= 
fully and wich gend conſcience doe walk, but a- 
gainſt tenants m dower, and by the curtefie 
the law pꝛouided remedy,foz they had their ti⸗ 
tle by the law. 

And verily me thinketh that this tenant in 
taile as to doing of walk, ſhould be like to a te⸗ 
nant koꝛ terme of lite:toꝛ he ſhall haue the land 
no longer than foz term of his like, no moꝛe tha 
a tenant foꝛ terme of lite ſhall , and the walt of 
this tenant is as great hurt to him in the re 
u er ſion oꝛ the remainder , as is the wait of a 
tenant fo terme of life, and if hee allen, the 
oonoꝛ ſhall enter fo2 the foꝛiciture, as ho (ſhall 
vpon p anenation ot a tenant foꝛ ter ine of lite, 
and it her make default in a præcipe quod red- 
dat, the donoꝛ (Hall bee reccuued as hee ſhall bee 
vpon the delanit of a tenant fo2 terme vf life: 
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and therefoze mee thinketh he ſhall alſo be pu⸗ 
niſhable of waſt, as tenant foꝛ term of life ſhal. 
5. I he alien, the donoꝛ ſhal enter as thou ſaiſt 
becauie the alienation is to his diſheritance, * 
therfoze it is a fozfertnre of his eſtate:and that 
is by an aunctent Maxime of the law that gi⸗ 
ueth that foꝛfeiture in the ſelfe caſe, and if her 
make default in a recipe quod reddat, he in Þ 
rcuerſis, as thou ſaiſt,ſhalbe receiued, but that 
is by the ſtatute of Weſt. 2. for at the common 
law there was no ſuch reſceit: # as foꝛ the ſta⸗ 
tute that giucth the action of waſt againlt a 
tenant foꝛ terme of life, and foꝛ terme of peres, 
it is a ſtatute penal, and ſhal not be taken by e 
quity:and 1s there ig no remedy giuen againſt 
him, neither by common law noz by ſtatute,as 
there is againſt tenant foꝛ terme of lite, 3 ther- 
ze he is vnptumſhabic of waſt by the law D. 
And though he be vnpuniſhable of waſt by the 
law, pet neuertheleſſe mor thinketh he map not 
by conſcience do that, that ſhall be Hurtfull to 
the inheritance after his time, ſith tt hath the 
land but foꝛ terme of is life, no moze than 2 
tenant foz terme of lie map, foꝛ then he ſhould 
do as he would not be done vnto. Foꝛ thou a 
grerſt thy ſelle, that though a tenant fox terme 
ofiife was not pumſhable of waſt befoꝛe the 
Statute, that pet the Law iudged not that he 
might rightfully and with god conſcience doe 
waſt. And therefoꝛe at this day il a fcoffement 
bee made to the vie of a man koꝛ terme of life, | 
though there lie no actiõ againſt him foz Waſt. j 
yet he offendeth in conſcience if he do walk, as 
tenant foz terme ol life did afoze the Sta⸗ 
tuts 
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ti” tnte, when no remedie lap againft him by the 
al. law. S. T hat is true, but there is great diuer⸗ 
ult ſitie between this tenant and a tenant fo2 term 
,E of life: foz this tenant hath good authoꝛitic by 
;at the donour to doe walk, and fo hath not the te⸗ 
gi⸗ gant fo terme ok lile, as it is ſaid befoꝛc: for 
1 the eſtate of a tenant in tale after poſlibilitie 
15 of iſſue extint. is in this maner, when lands be 
at ciuen to a man and to hig Wife, a to the heres 
on of their two bodies bega tten, and after the one 
9 of them dyeth without t exrcs of their bodies 

a begotten,then he oz ſhe that ouerliucch, is cals 
g, led tenant in taile after poſſ bilitie of iſſue ex⸗ 
e tint,becauſc there can neuer by no poſſibint: 
ſt be any heire that map inherite by fozce of the 
18 gikt. And thus it appeareth that the donas at 
> the time of the gift. rec eitted of the dons! eſtate 
* of inheritance. which by poſlibility nught haue 
t contmued foꝛ euer, whereby they had power to 
ot cut downe tris, any t) doc all thing thar 18 
2 walt , as tenant in fer Umpie might. And that 
1c anthoꝛzitie was as ſtrong in the law, ag 1f the 
2 le ſſour that maketh a leaſe for terme of itfe,ſap 
d by expꝛeſſe wozds in the teaſe, that the lellee 
* ſhall not be puniſhable of walk And thercloꝛe 
ie » ifthe donour in this caſc had graunted to the 
je done that they ſhould not be puniſhable of 
e waſt, that grant had been void becauſe u was 
e | incinded in the gift befoꝛe a it ſhould be vpon 
'f a gift in fe ſumple: and ſo toꝛaſmuch as by the 


A firſt gift, and by the '11ery of ſeiſm made vp⸗ 
A [ on the ſame , the dona s had authozitie Lp the 
I buncur fo do walt: & his ct: e though that one 


* 95 thoſe doi hee now dead without iſſue, ſo 
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that it is certaine, that after the death of the 6: 
ther, the land ſhall reuert tothe donoꝛ: pet the 
authoꝛzitie that thep had by the donour to doe 
walk, continueth as long as the gift, and the 
Unerte of ſeiſin made vpon the lame cõtinucth. 
And F take this to be the reaſon why he ſhail 
not haue in aid as tenant toꝛ terme of lie ſhall, 
that is to ſay, fo2 that he cannot aſkc helhe of 
that Maxime, whercby it is ozdained, that a 
tenant for terme of lie ſhall haue iu aid:foz hee 
cannot ſap, but that he to a greater eſtate bp 
Þ liuery of leiſin that was made to hun, which 
pet continueth, than foꝛ terme of life: and ſo J 
thinke him not bound to make amp reſtitution 
to him in the reucrſion in this caſe, foꝛ the 
waſt D. Is thy mind only to pꝛoue that this 
tenant is not bound to make reſtitution to him 
in the reuerſid foꝛ the waſt 7 oꝛ that thou thin 
kcſt that he may with cla re conſcience doc all 
maner of waſt » >. J intend to pꝛoue no moꝛe 
but that he is not bound to reſtitution to him 
in the reuerſion. D. Then J will right well a⸗ 
gree to thine opinion koꝛ the reaſon that thou 
haſt made: but it thy mind had bin to haue pꝛo⸗ 
ned that he might with cicere conſcience haue 
done al maner of walt, J would haue thought 
the contrarptherto,x that the tenant in for im. 
ple may not do al maner of waſt and deſtrug 
on with conſciencc, ag to pull downe houſes #* 
make paſtures of cities and towncs, oꝛ to do 
ſuch other ads which be agamſt the common 
wealth. And ther foꝛe ſome wil lay. that tenant 
in fee ſimple may not with conſcience deſtrop 
his woods t coalc pts wher by a whole cotin- 
{rey 


* 
f 
1 
| 
k 
| 
| 
\ 
f 


The 2. Chapter. 62 


frep foz their money haue had fuel. ⁊ pet though 
he do ſo, he is not bonnd by conſcience to make 
reſtitutiõ to no perſon in certain. But now J 
pꝛap the ere thou pꝛocerd to the lecond caſe, 
that thou wilt ſome what ſhew me what thou 
meaneſt when thou ſaieſt. at the common law 
it was thus oz thus! Þ vnderſtand not fully 
what thou meaneſt bp that terme, at the com 
mon Law. S. I ſha:l with gwd will ſhcw ther 
what J meane thereby. 


& What is meant by this terme whenit is ſaid, 
this it was at the Common Lew. 


Cap, 2. 


Be common law is taken three maner of 
waies. Firſt it is taken as d [aw of this 
reaim of England diſſcuered fro al other 

L awes. And under this maner taken: It 15 
oftentimes argued in the Lawes of Englad. 
what matters ought of right to be deternuned 
by the common Law, and what by the dit 
rals Court oꝛ by the Spirituall court: And 
alſa if an Obligation beare date out of the 
x:almc,as in Spune, Frauncc, 02 ſuch other, 
It is ſaid in the Law r truth it is , that they 
be not pleadable at the comon law. Sec ndly 
the common lad is taken as the uings conti 
of his Bench, oꝛ of the Common Place andit 
ig ſo taken when a ple is remoned out of ans 
cient demeſne fo2 that the land is franke ice 4 
vleadable at the commõ Law, hat is to ſay, in 
the kiags court and not in Auncient demein g. 
ä Ind 
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And vnder this maner taken, it is oftentimes 
picaded alſo in baſe Courts. ac in courts Baz 
tons, the county, and the court of Pipouderg, 
and ſuch other, this matter oꝛ that c. ought 
not to be determined in that Court. but at the 
Common Law, that is to tay, in the Kings 
Courts ⁊c. Thir diy by the Common law ig 
bnderſtod ſuch things as were law bekoꝛe ax 
ny ſtatute made in d point that ig in queſtion, 
ſo that that point was Holden {oz Law by the 
general 02 particuler cuſtomes and Martms 
of the Realme,02 by the law of reaſon and the 
law of god, no other law added to them by ſta- 
tut, noʒ other wiſe, as is the caſe before rchear- 
ſed in the fir ſt chapter, where it is (ard; that at 
the Common L tenant by the Curteſie a 
tenãt in Dower were puniſhable of walt that 
is to ſap,that befozc any ſtatute of waſt made, 
they were puniſhable of walt by the grounds 
r Maxims of the Law; vſed befoze the ſtatut 
made in tha point. But tenaunt foꝛ terme of 
life, ne fo2 terme ot pers, were not puniſhable 
by the ſaid grounds and Maximes, till by the 
ſtatute reinedy was giuen agaimlt them, and 
therefozc it is ſaid that at the Common &L aw 
they were not puniſhable of waſt. Do. F pap 
ther now pꝛoca d vnto the ſecond queſtion. 


Ihe ſecond que ſtion of the Student 


Cap. 
F ama be outlawed * ncuer had Knowledge 
of the ſuit, whether may the king tate at Hi 


y 
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g ends a retaine them in conſcience a5 he may 
by the law O. what is the reaſon wh they be 
toꝛfautd by the law in that caſc: tu. The ve- 

ry reaſon,foz that it ig an old Cuſtome and an 
old Maxume in the law, that he that 1s Out- 
jawed ſhall foꝛtait his god to the Bing, and 
the cauſe why tha: Wartime began, was this: 
when a man had done a treſpaſle toap other, oz 
mother offence wherefoꝛe pꝛoceſle of vtlagarp 
uv, and he chat the offence was done to, had 
taken an ag ion againſt him according to the 
law, ik hee had ablented hunſelte and had no 
lands, there had bene no remedp againſt him: 
foꝛ oftcr the law of England, no man ſhall be 
condemned Wwuhout aunkwere, oz that hee ap⸗ 
pare and will not aunſwere, except it bee by 
renſon of any Si atute. Tlicrefore for the pu⸗ 
mſhment of ſuch oſfendoze as will not appear 
t2 mane aunſwerc and to ber tuſtified in the 
Kings 4 ourt, it hai beene vſed without time 
O05 13211 ande that n attac ment in that caſe ſhouid 
br directed a; gant him retournabic in the 
Ries Wench oz the Common place: and if 
t Derc returned erin that he had nought 
1.1 rep by int ber attached, that then 
Hub ace fozth a C pia to take his perion, 
a after an A115 Copias,tthen a Pluries:and 
if {7 Were returned vpon euery of the ſaid Ca- 
p145 that hee could not bee found and hee ap⸗ 


peared not, then ſnouid an lxigent be directed 


againſt him, which ouio haue lo long a day 
ot returne, that ſiue Counties night bee hol⸗ 
den befoze the returne thercof, and in ctierte 
ot the ſaid five Countieg, the defendant to bee 

fre 
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ſolemmnty called, and if he appeareth not, then 
foz his contumacie and diſobcdrece of the law, 
the C 02oncrs to giue Judgement that hc ſhal 
bee Dutiawed, whereby hee: ſhall fozfeit His 
gods to the king, and leeſe diuers other aduã⸗ 
tages in the Law that ner deth not here to ber 
remembꝛed now. Ind ſo becauſe hee was in 
this caſe called accoꝛding to the law and ap⸗ 
pcared not it ſet meth that the Ring hath good 
title to the gods both in law and conſcience. 

D. Tf he had knowledge of the ſuit in very 
derd, it ſeemeth the king hath god title in con⸗ 

ſcience as thou ſaieſt. But it he had no know- 
ledge ther eof, it ſeemeth not ſo, foz the default 
that is adiidged in him as appcarcthbp thine 
owne reaſon is his contumacie and diſobedi⸗ 
ence of the law, and if he were ignoꝛant of the 
ſuit, then can there bee aſſigned to him no diſ⸗ 
ebedience:foz a diſobediẽce emplyeth a know 
ledge of that he ſhould haue obeied vnto. 

dtu. Jt ſecmeth in this caſe that hee ſhoult 
be compelled to take knowledge of the ſuit at 
his periil:fo: ſith he hath attempted to ofiend 
the La o n ſerincth reaſon that he ſhalbe com 
pelled to take herd what the law will doc a- 

ainſt him foz it, and not only that, but that he 
ould rather offer ? mendo for his Treſpaſſe 
than to tarrie till he were ſued foꝛ it. 

And lo it ſœ meth the ignoꝛance of the ſuite 
is of his owne default.ſpectaſy (ith in the law 
is {ct ſuch oꝛder that cuerp man map know if 
he will, what ſuit ig taken againſt him, and 
may ſe the Recoꝛds thercof when hee Will: 
and io it ſcemeth that neither the partie noz 
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ug ledge therein. And ouer this J Would fornc- | | 
al what moue further in this matter thus. That 1 
is thouch that adi en were vn. rue. and the defen⸗ | 
* dant not guiltie, that pet the gods be fozfcited 13; 
* to the king. foꝛ his not apparance, in law, and 1 
5 alſo in conſcience and that foꝛ this cauſt: the To 
7 bing as Soueraigne and head of the iaw , is 4: | 
Dd bounden of Juſtice, to graunt ſich warts, and It | 
ſuch pꝛoceſſes as be appcinted in the law. to c⸗ 7 
y uery perſon that wil coinplaine, be his ſur mie | 0 
be true 02 falle, and thereupon the king ( of Ji + 70 
i ſtice )oweth as wel to make Pꝛoceſſe, to bung * ö 
t the defendant to anl were, when he is not guul⸗ 
0 tie, ag when he is gaultie: and then When there 
: ) ts a Marime in the Law, that if a man be outs 
lawed in ſuch maner as befoze appearcth,thar 


hee ſhali fozfeit all his gods to the king, and 
makcth no exception Whether the action bee 
true 02 vntrue, It ſeemeth that the ſaid Ma⸗ 
xime moe rega: deth the generall miaiſtration 
of uiſtice. than he particuier right of the par⸗ 
tie: and thercfozc the pꝛopertie by the Outla⸗ 
ry,and by the laid Maxime oꝛdꝭ ined foꝛ mins 
{tration of mfhce,1s altered and is giue to the 

* king. as befoze appeare h,. and that both in law 

| and in conſc ience, aſweil as if the action were 
true. And then the partie that 1s ſo outlawcd 
is dziuen to ſue foz hig remedy, againſt hun 
that hath ſo cauſed hun to de Duttawed vpon 
an vntrue action. 

D. If he haue nat (ri tent to make recom⸗ 
pence, oꝛ dye befoze recouer ie can be had, what 
| remedie is had then? ot. I thinke no remedie: 

and 
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and for a further declaratis in this caſe and (ti 
luch other like caſes, where the pꝛopertie of |, 
gods map be altered without conſent of $ ow- 
ner, it 8 to conſider that the pꝛopertie of gods 
ig not giuen to the owners directly by the law 
of reaſon, noꝛ by the law of God, but by þ law 
of man, and is ſuffered by the law of reaſon 2 
by the law of God {o to bee Foz at the begin⸗ 
ning al! gods were in common, but afteri hep 
were bꝛought by the law of man into a certain 
p2opertie,fo that cueric man might know his 
ownc:and then when ſuch p2operty is giue by 
the law of man, the ſame law map aſſigne ſuch 
conditions vpon the pꝛopertie as it liſteth, ſo 
they be not againſt the law ot God, ne the law 
et reaion, and map law fully takt a wap that it 
giucth, and appoint how long the p2opertie 
ſhall continue. Ind one condition that goeth 
With cucry pꝛopertie in this Neaime is, if her 
that hath the vꝛope tie be outlawed accoꝛding 
to ſuch pꝛoceſſe as 15 02datned by the law, that 
he ſhal fozfert the pꝛopertie vnto the king. And 
Þ:ucrs other caſcs there be atio, Whereby pꝛo⸗ 
pertie in gods ſhall ber altered in the law, and 
the right in lands ano without aſſen? of the 
owner, Whercot J ſhall ſbortly touch ſome ÞY 
without laying any aut hozitic therein, for the 
moꝛe ſhoꝛt nes. Firſt by a ſale in open market 
the pꝛopertie is altered. A lſo gods ſtollen and 
ſeiſed foꝛ the king, oꝛ werued, be koꝛſeit, vnleſle 
appcalc 02 induement ber ſued. Allo ſtraiesiſ 
they bee pꝛoclauned, and be not after claimed 
by the owner within the ycare, be foꝛfeit, allo 
a Dcodand is fozieit to whome ſocuer the pꝛo⸗ 

; | pertie 
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— perty was betoꝛe ( except it belonged toß king 
8 x ſhal be diſpoſed foꝛ the ſoule of hum that was 
ds flatue therewith: # a fine witha Norclaime at 
1 the Common law was a barrefclarme were 


10 not made within a per, as it is now by ſtatut 
if the ciatme be not made Within 5 pears And 


7 
* ; all theſe koꝛfa tures were c2dained by the law 
ep vx on certaine conſiderations which J omit at 
un this time, but certainc it ts that none of them 
US were made vpon a better conſideration than 
by this fozfarture of Ttlagary was. Foz il no el⸗ 
ch pectal pumſhmẽt ſhould haue bin oꝛdered fog 
ſo offenders that would abſent themlelues # not 
w ap: care when they were ſued in the Kings 
5 cctir/9,many ſuits in the kings courts ſhould 
ie haue bin of mail effect. Þnd lich this Maxime 
th La 53 02deined fox the execution of Juſtice.⁊ as 
* much done therein by the common law, ag pos 


ce ok man could reaſonably deuiſe, to mate 


— the party haue knowledge of the ſuit, and now 
1D is adacd thercto by the ſtatute made the 6. pere 
on of Hi. 2 that a zit of 4I2octatuation yall bee 
* ſued if the party de o welling in another ſhire ; 
* tt ſœmeth that ſuch Title as 15 gtuen to the 
E Ring thereby is awd in conſcience, cſpectally 
5 let ing that the Kung is bound to make pꝛoces 
E vpon the ſurmiſe o the plaintike, and may not 
D examine but by plee uf the partie, whether 
Te the lurmile bee true 02 not. But if the partie 
if bee returned fue times called, where in derde 
5 her was neuer called as in che ſecond caſe of 
0 the laſt Chapter oc the ſaid Dialogue in latine 
* is contained) then it ſermeth the partie ſhall 


£ haue god reygedy by petition to the King, ſpe» 
3 cially 
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cially if he that made the returne be not ſuffici 
ent to make recompence.o2 dy beſoꝛe recoucrp 
can be had. D. Nod ſity J haue heard thine 
opimon in this caſe wherbp it appearcth that 
many tiings muſt be ſa ne. oꝛ a ful and a plain 
declaration can bee made in his behalfe, ſcc: 
ing alſo that the ame anßßycre to this kaſe, 
(hall giue a great light to divters other caſes 


that map come by — h foꝛ fu m c: J pzap ther 
giue me a arther reſpic, cr that I ſhew ther 
my full opinion therein "andhereafte r 7 ſhall 


right gladiy doc it. I nd therefoze I pray thee 
pꝛoca d now to ſomce other cale 


q The tlurd que {tion of the Student. 
Cap, 4. 


Fa ſtranger do Waſt in lands ß another 
Ibo bel koʒ terme of lic without afſlet of the 
ter ant foz term of life, Whether may he inthe 
reuerſiõ recouer treble damages and the place 
Waſted againſt he tenant loꝛ ter nie of life ac 
coꝛding to the ſtatute, in con ſcience, as he may 
by the law, if the ſtraunger be not ſufficient to 
make recomperce toꝛ the waſt done: D. Is the 
law clerre in this caſe, that he in the reverſion 
ſhall recouer againſt the tenaunt foz terme of 
lite, though that he aſſented not to the doing of 
wWaſter St. Pe vereip, and yet if the tenaunt fo; 
terme of life had ben bounden in an Dbhiga- 
tion in a certaine ſum of monty that he ſhould 
do no waſt, hc ſhould not fozfait his bond by 
walt of a ſtranger, and the diuerſitie 10 * 
{ 
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40 It hath berne vſed as an ancient Maxune in 
* the law, that tenant by the curteſie 2 tenant in 
* dower ſhould take the 141d with thts charge, 
* that is to lap, that they ſhould do no walk hẽ⸗ 
ou ſelues, noꝛ ſuffer none to be dene: and when an 
8 action of waſt was giuen after againſt a tent 
e. for terme oklite, then was he taken to be in the 
S ſame caſe as to the point of waſt, as tenant by 
* the Curteſie, 2 tenant in Dower was , that ig 
ho to ſay,that he ſhould doe no waſte, noꝛ ſ1ifer 
U none to be done koꝛ there is another £13 axune 
* in the Law of Englad, that al caſes like vnto 


other cales ſhal be udged after » ſame law as 
other cales ber ſith no reaſon o diuerſity can 
. be aſſigned who the tenant for terme of itfe af- 
ter an action of wat was gen againſt him, 
ſhould haue any mov kativur im 7p {aw thin the 
tenant by the Curteſie, oz tenant in Dower 


* ſnould: th erfoꝛe he is put vnder the ſarne Ma⸗ 
Je rim as they be, that is to ſay,that he Hal do no 
„ waſt, ne ſuſter none to be done: t lo i fermeth 
ce that the lav in this caſe doth not conſtoer the 
08 a bilitie ot the perſon that both the Wan, whez 
w ther he be able to make recõpence l 2 the waſt 
0 » on! not,. but the aſſent of the laid tenantg wher⸗ 
e by they haue wilfiilly taken vpon tho v charge 
n | to ſx þ no walk ſhall de done. D. haue heard 
f | that ik houſes of theie tenants ber geltroped 
of with ſodaine teinpeſt, oꝛ with ſtrange enemies 
* p chey ſhal nat be charged with Walt. . Truth 
* it is. Do. Ind J thinke the rcaſon 1s becauſe 
3 they can haue no recouery oucr, ot. J take not 
* that foꝛ the reaſon, but that it is an old rea⸗ 
— lonabie Maxime in the Law, that they ſhould 
{ 2. be 
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be diſcharged in theſe caſes, hofvbert ſome wil 
lap, that in thele caſes the law of Reaſon doth 
dilcharac them:# therefoze they (ay, p if a ſta 
tute were made, that they ſhould be charge: in 
theſe caſes of waſt, thal þ Ga: ute were againſt 
reaſon, ⁊ not to be obſcrucd : but pet neuertl e 
leſle J take it not ſo, fox they might retuſe to 
take ſuchcitate if they Would, 1 if thep wil take 
the eſtate after the law made, it la meth reals. 
nable that they take it with the charge with 
the condition that ig appointed thereco by the 
Lap, though hurt night followtothem after- 
Ward i hereby:fox it is oftentimes ſe ne in the 
law,tha: tHe law doth ſuffer hin t » hauc hurt 
Without help of the law, that will wiifully run 
into it 97 his own ac not copc:!ed therto,+ ad- 
u dgeth it his folip ſo torun into it, for which 
folly he that aiſo be many times without reme⸗ 
dy in cõſcience. As ifa man take land for term 
of lite, and bindeth homſelfe by cbſigation that 
he Hat leaue ð land in as gwd catc as he found 
af che houſes be ofter blowne downe i 1h 
tempeſt oz dcftroped with ſtrange enemeg, ag 
in the caſe that thou haſt puc be foꝛe, he ſha! dee 
dou d to repaire them, oꝛ els he ſhal fozfert big 
Obligation in law conſcience: becauſe it is 
hig owne act to bind hun to it and yet the law 
would nat haue bound hun thert2,a5 theu haſt 
ſaid beloꝛe. So me thin keth, d the cauſe whp 
the (aid tena.ats be diſcharged in the law ein an 
action of waſt, When toe Hou'cs be deſtroied by 
ſodome tempeſt, oꝛ by ſtrange enemies, is by a 
ſpecial rcaſon able Maxune in the law wher by 
the, be excepted from the other gencrall bond, 
befoze 
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1 , bekoꝛe reherſed, that is to ſay,thep Hall at their 
} peril fre that no waſt ſhalbe donc, i not by the 
law of rcaſon:t ſith there 18 no matime in tips 

1 ca e to helpe this tenant , ne that he cannot bee 
k holpen by the law of realon it ſcenicth that hee 
, ſhalbe charged in this caſe by his own act boch 

J in law # conſcience, wh ther the ſtranger be a- 
C ble to recompece him oꝛ not. D. J doubt ta this 
caſe whether the Maxune that thou ſpcheſt of 

) be reaſonable o: not, that is to ſay, that tenacs 
f by the curteſie a tenants in dower, were bond 
: by b common law, that they ſhould do no wait 
g themfclues,and oucr that at their perul to fre 
t that no wall ſhold be done by none other, Foz 
1 » that law ſermeth not reaſ nabic that bindech a 


man to an unpoſſibinty. Ind it is impoſuble to 
vꝛeuent. hat no waſt ſhalbe done by ſtrã gers: 
3 {oz it may be ſodenly done in the nigh? that the 
tenants can haue no notice of , oz by great 
- power that they be not able to reſiſt: and there 
foze me thinketh they ought not to be charged 
J in thoſe caſes foꝛ the waſt, wuhout they map 
ö h ue god remedie ouer, and then percale the 

ſaid marime were ſuffer able, r cls me thinketh 
5 » it13 a Marunc againſt reaſon. S. A8 J hate 
. {aid befoze no ;nan {h .1be competed to tab the 
ö bond vpon hun, but He that wil take the land, F 
N if he wi tae the land, it ig reaſon he take the 
ö | chinge as tie law hath appointed it: and then 
| if any hurt g7 ow to him thereby, 15 13 through 
jus ownc aA and hitz own allent,o2 he inn Ht 
| hae refuſed the leaſe ikhe won d. D. Though 
ö a in in may refuſe to take estate fos rerm of lite, 
| o tap terme of vercg, and a woman war refine 
| J ih. to 
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to take her dower , pet tenant by the Cartelie 
cannot refuſe to take his eſtate, foz immediate= 
ly aftcr the death of hig wie, the poſſeſſion a- 
bideth ſtil in him by the act of the law without 
entry: then J put the caſe that after the death 
of is wite he would werue the poſſeſſion, and 
after waſt were done by a ſtranger, whether 
thinkeſt thou that hoy ſhould aunſwere to the 
Waſt zs. I thinke he ſhould by the lo w. D. And 
how ſtandeth that with reaſon, ſer ing there is 
no default in him: . It was his default, and 
at hig owne peril that he would marty an in⸗ 
hericrir, whereupon ſuch daunger might fol- 
low. D. I put caſe that he were wit hin age at 
the marriage. o that the !and difkcended to his 
Wie after he maried her. S. Thete thou mouclk 
a farther doubt chan tie firſt queſtion is: and 
theugh it Were as thou ſapeſt, pti thou canſt 
not ſa hut dᷣ there 1s ag gitat default in hun, 
tim hne the rcuerſion, ; that there 16 ag 
great co ſon why ha ſhould be charged with 
the walt,as that he in the reuer ſion ſhould ber 
diſherit d and houe no maner remedy, ne pet no 
po ofit cf the land as the other hath: a d though 
the {aid mac ime map be thought veric ſtrait to 
the ſaid ten ants, vet it is foz to bee fauourcd 
ac nuch ag may bec reaſonablp,becaute it hel⸗ 
peth much the commonwealth; foꝛ it hurteth þ 
commenwelth greatly, when words and hou⸗ 
ſecs be oeſtroied:and if they ſhould anſwere fo2 
no waſt but foꝛ walk done by thẽ ſelues, there 
miqh: be waſts done by ſtrangers by cõman⸗ 
demet,o2 aſlent in inch colourable maner, that 
they in the reuerſion ſhould neuer haue pꝛofe 

of 
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of their aſſent. D. J am content thine opinion 
ſtand foꝛ this time, and J pꝛap thee now pꝛo⸗ 
red to another queltion, 


Ihe 4, queſtion of the Studcas, 
Cap. 5. 


F he that is the verie heir be certified by the 

022tnaite baſtard, atter bing an act ion ag 

heire againſt another perſon: whether map 
anyman knowing the truth, be of counſel with 
the tenant and plead the ſaid certific at againſt 
the dem indant by conſcience oꝛ not? D. Is the 
law in this caſe that all other ag unſt whom 
the demandant hach title ſhall take aduantage 
of this cert iſic at,. aſweil as ha at whoſe ſuit he 
is certified baſtard:? d. Ve veril;,t that foꝛ two 
caules, whereof the one ig hig. There 19 an 
old Maxine in the law, that a miſchicte ſhalbe 
rather ſutfered than an incõuemence:a cheu in 
this caſe if another wut ſhould after ward be 
lent to another Biſhop in another action , to 


. certifie whether he were baſtard oꝛ not, parad⸗ 


uenture the Biſhop would certific 8 hee were 
multer, that is to ſap, lawfully begotten,+ then 
he ſhould recouer as heire.+ ſo he ſhould in one 
ſelfe court be taken as mulier and baſtard: foz 
auoiding of which contrartoſitie, the taw will 
ſu ffer no moe wꝛits to go fozthin that caſe, r 
ſu ffereth atſo all men to take aduantage of the 
certiſicat, rather chan to ſuffer ſuch a contra⸗ 
diction in the court, which in ð law 3s called an 
incoucmence,x the other cauſe is, becauſe this 
Jun ceria⸗ 
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{#rtificat ofthe biſhop, is the higheſt triail that 
is in the Law in chis behalte, but this is not 
bn*er{twd,but where baſtar die is laid in one 
that is party to the wꝛit:foꝛ if baſtardie be laid 
in one that is a ſtranger to the wzit,as if vou⸗ 
. Cher pꝛap in aid oꝛ ſuch other, then that baſtar 
dy ſhatbe tried by xi. men. by which triall he in 
whom the baſtardy is laid. ſhall not be conclu⸗ 
ded, oecauſe he is not pꝛuup to the triall, + may 
haue no attaint ꝓut he that is party to the iſſue 
ina; haut attaint, and there foꝛe he ſha! be con⸗ 
cludi d + none other but he: foꝛaſmuch as the 
ſaid maxime was oꝛdeined to cichuc an inco:⸗ 
ucnence( as befoze appeareth it fameth that 
euery man learned. may with conſcience picad 
the (11d certificat foꝛ auoiding thereof, # giue 
counlatle therein to the par. accoꝛding vnta 
the law , foꝛ cis the ſaid iconuemency muſt 
ner ds follow. ut yet neuerthelcſſe J do not 
mean therby, p the party may after when hee 
hath barred the demaundant by the ſaid certi⸗ 
fic a:, retam the land in conſcience by tcaſon of 
the ſaid cer. iſicat:ioʒ though there be no Law 
| to cope't him to reſtoꝛe i:, yet J think wel that 
x her in con cience is bound to reſtoꝛc it, if her 
knew ß the demandant is the verie truc here, 
whercof J haue put divers caſes liße in the 
x nh. Chapi er of our firſt Dialogue in L atine, 
but my int: is that a man learned in the law 
in thts caſe and other like map with conf. rec 
q ue his counſel accoꝛdino to the liw,in auoi⸗ 
ding oftuch ti i igs as the law tin keth ſhould 
f52 arcalonab.c cauſe be eſchewed. . Cheugh 
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not, may mue his counſaile, 4 alſo plead the 
e {aid certrficat : pet I thinke that he that doth 
know himielte to be the verie trite heire may 
not plead it, and that is foz two cautes, wher⸗ 
| of the one is thts : Euery man is bound bv » 
» I1wofreaſon to do as he would be done to, but 
J think that if he that pleadeth that certificat 
were in like caſe,he wouid thinke that no man 
z no wing the certificat to bee vntruc, might 
with couſcience plead it agatnit him , Wherc⸗ 

foze no moꝛe map hee plead it againſt none o: 
ther: The other cauſe is th!s , although the 
ccrtificac vec pleaded, yet is the tenant dounde 
in conſcience to matic reſtitution thereof , as 
þ thou haſt ſaid thy ſcife,and then in caſe that he 
| would not make reſtitntion,then lze that pica- 
deth the ploy, ſhould run thereby in like oftcnce, 
z hc hath holpen to ſet the other man in ſuch 
7 liberip that he map che whether hee will 
rcſtsze the land oꝛ not, and ſo hee ſhou d put 
humſelle to tieopardy of another maus conſci⸗ 
ence. And it is written Ecclefraſt. 3, Qui mat 
periculum pertibit in io, that ts, he that wil: 
f11!ly wii! put himſclfc in icoperdic to offend, 
» ſhalt periſh therein. Ind thercfage it ia the ſa⸗ 
reſt wap to eſche w perilo, foꝛ hun thot know: 
cth that he is heire. not to pi cad it. Ind as foz 
the inconuenience that thou ſaueſt mult needs 
| follow, but the certificat bee p'cated; As to 
that it may bee aunſwered, t at it may bee 
| p'cadcd bp ſome other that knoweth not that 
p His very heire, ? if the caſe be ſo for put, that 
there is none other learned there but he, then 
me thinkcth that he ſhall rather ſuſter the fark 
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inconnenience, thẽ to hurt his owne conſci#ce. 
fo: alway charitie beginneth at himleife, and 
fo cuerp man ought to ſuffer ail other offences 
tacher than he himſcit would offed, And now 
that thou knoweſt mine opiniõ in this cafe, 3 
p2ap thee pꝛocad to another queſtion. 


© The 5 queſtion of the Student. 
Cap 6. 
V ether may a man With conſcience bee of 
countell with the plaintife in an act ion at 
the common law, knowing that the defendat 
hath (nfficient matter in conſcience whereby 


he may be diſcharged by a lub pena in Thanz 


cery, winch he cannot plead at the comon law 
o2 nu: D. I pꝛay thee put a caſe thereof in 
certain. koꝛ elie þ queſt ion is very general. S. J 
Will put the ſame cale that thou pu teſt in our 
firſt dialogue in latin, the x. Chapter, that 19 
to ſay: It a man bound in an Obligation pay 
the money, and take ch no acquitance, fo that 
by the common law he ſhalbe compelled to pay 
the money again,for ſuch conſideration, as ap 
pearcth in the xv. Chap ot᷑ the ſaid Dialogue, 
where it is ſh: wed ciundently how the Law in 
$ caſe is made vpõ a god reaſonable around, 
much neceſſarie fo; al the people, howbert,that 
a man may ſomtime thꝛough his owne dekalt, 
take hurt therby, wherin J pꝛay thee ſhew me 
thine opinion. D This caſe ſeemeth to be uke 
to the caſe that thou haſt next befoze thia g he 
that k1noweth the paymẽt to be made doth not 
ag he would be done to, if he giue counſeill that 
an action ſhould be taken to haue it payed a 
gaine 
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gatne. S. It hee ber ſwoꝛne to giue counſell ac⸗ 
c oꝛding to the Law, as Serieauts at the law 
be. it ſecmcth hee is bound to giuc counſell ac⸗ 
coꝛding to the Law, foꝛ cis ha ſhould not per 
koꝛme ms oath.-D. in theſc wozds/ atcozding 
to the Law is vnderſtwd ti c law of Sod, and 
the law of caſon,a\wel as the i1w # ſtomes 
of the KRealme, foꝛ as thou ho, {ard thy cc in 
our firſt dialogue in latin, that the law ct god, 
# the lw of reaſon, bee two peciail grounds 
of the laws of England, wherkoꝛc as me thin 
keth. he may giue no counſel ( fauing his oath) 
neither againſt the law of God. noꝛ the law of 
reaſon. And certaine it is that thi article hat 
is to ſap, hat a mã ſhal do as he would de done 
0,19 grounded vpon both the {aid lawg. and 
firſt that it is grounded vpou the Law of rca⸗ 
ſon, it io eindent of it ſeite. Ind in the 6.C haps 
ter of Saint Luke, it is ſaid. Et prout yuiris ve 
ticiant vobis hommes, & vos fac tei lis n li- 
that is to ſay, Al that ohe r men cot 1d do 
10 you, do vou to them. ⁊ ſo it 15 grounded Vpon 
the Law of God, wherekoze it he ſhould giue 
counſell againſt che detend ant in that caſe, her 
ſhould do ag inſt both thc laid lawes. s. Ifthe 
defend int had no other remedy but the commõ 
law, 1 would igre velit were as thou ſaiſt. 
but in this caſe he may haue good remedie by a 
Subpena, and this is the way that ſh .1indiice 
him directly to his labpen n, that is to fay, 
When tit apycarcth tha! the plat: tie ſhall recos 
uer 5p Law, Dott. Though the defendant 
m iy bce dic har ged by 0 pena, yet the bing⸗ 
ing in of his pzufes there, will be to ß charge 
of 
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of the defendant, and alſo the p2ofes 12119 dye 
oz they come in. Itlo chere ig a ground in the 
law of realon. Quod nihil pollimus contra ve- 
ritate m. (that is) we map do nothing againſt 
the truth, and fith he knowcth it is truth that 
the money is par, hee map do nothing againſt 
the truth, and if he ſHulo bec of counſell with 
the plaintife, ec muſt ſuppoſe and aucrre that 
it is the ver ie due debt of the plaintife, and that 
the defendant withhold ech it from him vmaw⸗ 
kullp, which he knowcth h'inſelfe to be viitrues 
Wwherefoze he tap not with conteience in thig 
caſe be of counſell with the plaintie, knowing 
that the plaintifc is paid aircadie, where! — 
thou be contented wich this a unſw: re, 4 p20 
tho pꝛocœ d to ſonic other queſtion. 5, 1 will 
wuh 2 "Md will. 


Ihe y queſtion of che Student. 


Cap. 75 
Man maßeth a coffemẽt to 5 vie of hun 
t of hig heirs, t after the feotfoz putteth 
in his beaſts to manure the groũd, 2 the 
feoffœ taketh the as damages feſant, 2 puttcth 
the in pound the keotfoz bungeth an action of 
treſpas againſt him fox cntring into his groud 
#&c.whethe: map np may knowing the fath 
vſe, be of counſcil wt! th the feo ta to audid the 
aan - D. May he by the common 5 v anoid 
that action, 047 ;at the fcffo2 ouoht in con⸗ 
ſcience to haue the pꝛoſi 3:5. P Eur up 208 
to the common — the Whole interelt 18 11 
c He 
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the fe ff, and if the feotfer will bꝛeake his con⸗ 
ſcience, and take the profits , the fectrour hath 
no remedie by the common law, but is duucen 
in hat caſe ro ſuc fox hig remedy by Subpena 
fo: the pꝛoſitg. and to canle him to refeoffe hin 
againe,x that waz lometime the molt common 
caſe where the $Subpcna Was ſucd, that is to 
la, bekeze the St acute of 18, z but ſith the ſta⸗ 

{hc (efto2 f map 'awlilly make a tcotremet, 
But ncuertheleſſe for the profits rece: w ed, the 
{c9i192 ha * 1.0 remedy but by dubpena AJ 
he hob before the {aid citatiric. And fo the ſup⸗ 
polchottheg gion of troſyas 13 ont rut in ene 
ry 2 a5 to tc com nion ads. 


) Thouzh the a:t15 be vntrue, as to ß law 
e that ſuech it oight in conſctence to haue 
— he de mandeth vp che action, that is to lap, 


D eee 50 2 fit 0. ind a5 1t ſorincih no 
mã may with conſcrence giue counſeil, anainit 
th ot ha K [2200 th comeaonce WI'1d haue donc. 
 Chaoug)ycaInifoen1ce word h mould haue 
the pꝛolitg pete onſcience 1 t {02 the 
a! 'hereo! the teniFour Cond make an 
burrue fare, There oc agunſt the vn rue 
niſe enterie man may teh conference giue 
s council, for in that dooing he retiiteth not 
the plaintike to haue the pꝛonts, but hee with: 
ſtaudeth h un tha it he (ould not maintaine an 
bntruc ation tor the pio. Ind it [uticoty 
nod in the 1 w, ne vet in concience a3 me {@z 
meth, that a man hath right to thot hee ſuech 
koꝛ, but that alſo hee ſue bo a tuſt mene, and 
that he Hath both god richt. and: 2:12 a goad 
and a true conuepan * tocome r J; 42 Ght:fox 
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tfa man haue right to lands, as heire to his fas 
ther and he will hing an action as heire to his 
mother that neuer had right, euerv man map 
gue counſeil againſt the ac io, thogh he know 
he haue right by another nicancs,and ſo as me 
thinkeih he may do in dilatozties, whereby the 
partic map take hurt it it Were not pleaded, 
thouah he know the plarntaſe haue right: as if 
the partic oꝛ the towne be nin med, o21f the 
degra s in Waits of knie be miſta ht, but ifthe 
party (huuld take no hurt by aonvttucg of a di⸗ 
latoꝛy, there ha that knoweth that the plain« 
tife hath right, map not picad that dilatoz1c 
with conſcience: A's in a For medon to plcad in 
A batement of the Wit, becanſe hee hath not 
made him ſelfe heir to hum that was laſt ſcitcd, 
oꝛ n a Wit ot right foꝛ that the demaundant 
had omitteò one þ tended right ne ſuch other, 
ne he may not aſlent tothe caſting of an eſſoim 
noꝛ pꝛotect ion for him. ik hee know that the de 
maunbant hach right ne he may not vouch to? 
lum, except it be that he knoweth that v tenant 
hath a true cauſe of a vouchei, # of lien, 2 hat 
he doch it to bzing hum therco, and in like wile 
he may not p2ay in aid foꝛ hun, vnlcs he know 
the pꝛa cc haue god cauſe ot voucher then o⸗ 
ner, oꝛ that he know that the p.aya hath ſomes 
What ta pleod that the tenant may not plcad 
as villeme in he demandant, oꝛ fuch other D. 
CT h3nah the plauntike hath brought an aq ion 
t! 1:15 pntrue + not maintenab!ic in the Law, 
vc. the defendant doeth w2ong to the plaintife 
in the withholding of the pzofits alwell befoze 
the act ion bzought as hanging the action, 2 
that 
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that wꝛong as i ſermeth thr counſailoꝛ doeth 
maintaine, 8 alſo ſheweth hiinſcite ro f21202 5 
party in that wzong when he giueth c-ufaile 
againſt the action,S. If th: plarnti; doe! take 
that foz a fauoꝛ & a 1namntenance of hig we 
he iudgeth farther than the cauĩe ig giacn, 15 
that the coumlauloꝛ do no moe but giuc coun⸗ 
ſaile ag unſt the ac ion, ſoꝛ though he giue him 
countaileto withitand the oction ferthe vn⸗ 
truch of it, ai.d thot ' et Mould nov confe e it ⁊ 
to make th reb; a tine to the ting YItt;out 
cauſc, vet it may ſtand with icaſon har Hee 
ma que £052: 0-1t9 the partie to pccioth pro: 
fit and thertoze J ihinke he may 111 this cace 
be of coun{aile with hun at the common uw, 
2:10 be agarr ff hum in the C hauncerie , and in 
— Court gie his c untatle Without any 
contrarioſitie, oꝛ hurt of conſcience And vpon 
t. is ground it is, that a man may with god 
conſcience be of counſaile with him that hath 
land by ducen, 02 bp a diſcon inuance with⸗ 
out title, t! oe! wo hath the right bing not his 
action accoꝛding to the law, fz the recouct ing 
01 his right m th it beizalic, 


Ihe ſeuenth queſtion ot chic 
Student, 


Cop. 8. 


F a ura take diſtres foꝛ debt vpõ an obliga- 
tion, oꝛ vpõ acõ rac, oꝛ ſuch other thing 8 he 
hath right title to haue but Þ he ought not bp 
lad to diſtrame foz it, i ncuertheles he kerp⸗ 


eth 
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eth the ſame diſtreſſe in pound till he be pai of 


his duty. Whar reſtitution is he boũd to make 


in this caſe: whett er ſhal he repay p money be- 
cau e he is come to it by an vnlawfu!l! mcans, 
oꝛ onelp to reſtoꝛe the party foꝛ the wzongiull 
taking of the diſtres,02 foꝛ neither, J pꝛay pou 
ſhew me: D. what is the Law in this caſe: 5. 
That he that is diſtrained map bꝛing a ſpecial 
act on of treſpaſſe againlt him p diſtrainecth, fox 
p he twke his beaſts w2ongfully, + kept them 
tut he made a fine, ⁊ therefoze he ſha! recoucr þ 
li e in damages, as he ſhal do foꝛ the reſidue of 
treſpas:ſoꝛ the tat ing ot the money by ſuch co 

pulſion is take in ᷣ law but as a fine wꝛong- 
fully taken, though it be hig ductp to Havre git. 
D Pet though hc may lo recouet, me thinketh 
that as to the reparinent of the money he is not 
bound thereto in conſcience, ſo that he take no 
moꝛe tha ot right he onoht to hauc fo though 
he come to it by an vmuſt meanc pet when the 
money is paid hun, it is his of right, e heig noc 
beũo to repay it. vnle o it be recoucred as thou 
ſaidſt, a then when he | ati; re paid it, hec is as 
me thinketh reſtoꝛed to his fir ſt action: but to 
the redeliuery ef he beaſts with wich damages 
e ſich hurt as he ha. h by d diſtres, J ſuppole 
he is boũd to make recõpẽce of th in colcience 
with ut capuiſion oꝛ uit in p law: for though 
he might tawfully haue fucd foꝛ his duety in 

uch maner as the la w hath oꝛdꝛed, yct J agree 

well that he may not take vpon him to be his 

owe iudge, and to come to his ducty againſt 

the oꝛder ol the Law and theretoꝛe it ary hurt 

come to the party by the dilozder he 1s boũd to 

leltoze 


—— 
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reſtoꝛe if, But E | wold think it were the moꝛe 


doubt if a man twhke ſuch a diſtreile fo2 a treſ⸗ 
pas done to hun, and kerpeth the diſtrelſe til a 
mends be made foz the treſpas:foꝛ in that caſc 
the damages be not in certain, but be arbitra: 
ble either by the allent of the parties oꝛ by 12, 
me: and it ſæ meth that there ie no aſſent of the 
partie in this caſe , ſpecially no fre aſſent , toꝛ 
that he doth is by compulſton and to haue his 
diſtreſſe againc, i ſo his aſſent is not much to 
be pondered in that cafe,fo2 all his aſleſung of 
hem that twke the diſtreſte, 4 fo he hath made 
hunſelfe his one Judge and that is pꝛohibi⸗ 
tedan all lawes: hut in that caſe where the di⸗ 
ſtreſſe is take foz debt, he is not his on iudge 
fo: the debt was iudged in certame bekoꝛe by 
the firſt contract, and therefoꝛe ſomc thinke 
great diterſitic betwirt the caſes, St. Op that 
reaſon it foemcth, that if he chat dillramcth in 
the lrſt calc foꝛ the debt take any thing t22 his 
damages, that he is bound in conſcicnce to re 
ſtore it ag unc ,koz Jau gts be arbitrable, and 
not certaine no more than treſpas is, ⁊ me fa 
meth that both inthe caſe of treſpas 8 debt , 
he is bound in conſcience to reſtoꝛe that he ta 
Ret h. for though hee ought in right to haue like 
ſui a3 hee recenicth. pot he ought not to haue 
the money that hercceme tho: hee came tothe 
moncy by an vmuſt meanes, Wheretoze ik 
ſemeth he ought to reſtoꝛe it againe, D. Aud it 
he ſhould bee compelled to reſtoze it againe, 
(houtd he not pet koꝛ that he receined it once 
be barred of hid firſt anion nocwithltanding 
the papment; 

R IR. 
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S. Will not at this time cle riy aſſoile tha 
that queſtiõ, but this I wil lap, that it anp hurt 
come to him thereby, it is thꝛough his own de⸗ 
fault,foz that he would do againſt the law: but 
neuertheleſſe a little J will ſap to thy queſts, 
that as mer ſermceth when he hath repaied the 
monp, that he is reſtozed to his firſt action, As 
if a man condemned in an acioof ticſpas pay 
the monep,and after the defendant reucrſe the 
iudgement by a wat of Erroz , and haue his 
monep repatd,then the plaintrfe1s reſtoꝛed to 
his firſt ad ion. And thercfoze if he that in this 
caſe twke the monep, reſtoꝛe that he tak by the 


wWyꝛongtull diſtreſſe, oz that he oꝛdered the mate 


ter ſo uber ally, that the other murmure not, ne 
complaine not at it, me ſe meth he did verp wel 
to be luxe in conſcience: # thercfoze J would 
a duiſe cucryp man to bee wel ware how hee di⸗ 
ſtrameth in ſuch caſes againſt Þ law. D. Thy 
counſei is god, c J note much in this caſe that 
the party may haue an acid of treſpas againſt 
him that diſtrameth, ſo that he is talen in the 
law bu: as a wong docr,# therfoze to pay the 
money again is the ſurc way as thou haſt ſaid 
be foꝛc. And I pꝛay thee now ſhew inc koꝛ what 
a man map law fulty diſt rain ag thou thinkeft 


For what thing a man may lawfully 
diſtrau . 


Cap. 9. 
A Man map lawfully diſtraine fox a Rent 


ſef uict, and foꝛ all maner of ſcruices,as ho 
mage, 
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mage, Fraltie, E ſcuage, ſuit of Court, xeuckes, 
and ſuch other. Ilſo foz a rent reſerued vpon 
a gift in taile, a leaſe foꝛ terme of like, foʒ peres, 

02 at will, if hee reſerue the reuerſion, the fetfoꝛ 
ſhall diſtraine of common right, though there 

be no diſtreſſe ſpoken of. But in caſe a man 
make a feoffement and that tn fee by Jnden- 
ture, reſeruing a rent, he ſhall not diſtraine ſoꝛ 
that rent vnlelle a diſtreſſe be cxp2cſlely reſer- 

ued: and if the feoffement bee. made without 
a deed reſeruing a rent, that reſeruation is 
void in Law, and he ſhall haue the rent on⸗ 
iy in conſcience, and ſhall not diſtraine foꝛ it. 
Ind like Law is where a gift in taile oz a 
leaſe foz terme of life is made, the remainder 


- ouer in fe reſeruing a rent, that reſeruation is 


void in law. 

Ilſo if a man ſeiſed of land foꝛ terme of life 
graunteth away his whole eſtate, reſcruing 
a rent, that reſeruation is boid in the Law, 
without it be by Indenture, and if it be by In⸗ 
denture, pet he ſhall not diſtraine foz the rent 
but a diſtreſſe be reſerucd. X!fo foz I mercia⸗ 
ment in a Leete, the Loꝛd (hall diſtraine. But 
fo: A merciament in a Court baron he ſhal not 
diſtr ame. 

A ſſo ifa man make a lcaſcat Michael 1188 
foꝛ à peare, xeſexuing a rent papabie at the (alt 
of the Innuntiation of our L avp and Saint 

Mich.the Irchangell,in that cale he ſhall di⸗ 
ſtraine foz the rent due at our Lavp dap, but 
not fo2 the rent due at Michacimas, becauſe 
the terme id expired. 

But if a man make a leaſe at the keaſt of 

K 9, Chi: 
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Chzut mas fo to endure to the fealt of Chiu tea 
mas next fol wing, that is to lap foꝛ a year ret 
rclerumg arent at the afozefard feaſt of the Lic 
Annunciation of our adp and Saint 291 e 
chaei the A rchangel, there he ſhall diſtraine fox aſt 
both the rents as long as the terme continu D 
ed, that 1s to ſap, tii! that afozeſaid fcalt of aſl 
V Chuſimas, bot 
And ika man haue land for terme of life of noi 
John at J?okeX inakcth a taſe for terme of ſar 
pecres reſcruing a rent, the rent is behind,and » NIL 
John at $2 oke dieth, there he ſhal not diſtra in £03 

- becauſe Ins reverſion is determined. del 
Allo it he to whoſe vſe feſta s bin ſeiſed ma me 


keth a le iſe for terme of pier cs, oz fox terme of 
life, oꝛ a onft in tate releruing a rent. there the 
reſeruation 1s god and the li flour ſhalt de 


ttraine 

And it a towneſhip be amerced d the neigh 

z, bours by aſlent alſeſſe a certaine lumme vpon 
euerp inhabitant, t agree that if it be not paid | 

* by ſuch a dap, that certaine perſons thereto al 
figned ſhall diſtrame: In this cafe the diſtreſie to 
is lawful, If Loꝛd and Tenant be, and if the (i; 
tenant do Hold of the L 02d by fcaltic and rent me 
and the loꝛd doth graunt away the fealtte re to 
ſeruing the rent, and the tenant attourneth,m thi 
this caſe, hc that was lozd map not diſtrame ch 
foꝛ the rent. foꝛ it is become a rent ſcche. But de! 
$f a man make a mift in taule to another , reſer= fo! 
uing fealtie # certaine rent, and after that hee * 
graunteth away the fealtie reſeruing the rent to 
and the reuer ſion to himſeife, in this caſe Hee th 
Hall diſtraine foꝛ the rent, foz the grant of the bo 


fcaltic 
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fealtie is void, foz the lealtie cannot bee ſeu 

red from the reuerſion. Allo foꝛ heriote fer» 
uice the Lozd thal diſtraun / loꝛ heriot cuſtom %, 
Ee Hall ſcaſe # not diſtraine. Aiſo if a rent Ere 
aſſig ned to make a partition oꝛ aſſignement of 
Dower cgall,he oꝛ ſhe to whom that rent 18 
aſſigned may diſtraine:and in all theſe caſes a⸗ 
boneſard, where a man map diltraine, hee map 
not diſtrainc in the night, but koꝛ damages fea- 
ſant, that is to ſap, Where beaſts doc hurt in 
Ms ground he may diſtraine in the night. A lſo 
foz waſtes,tfoz reparations, foz accompts, oꝝ 
debt bpon contraes,02 ſuch other, no man 
May lawſullp diſtraine. 

* 


I he b. queſtion of the Stud 
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F a man doe treſpaſſe, and after make his 

executoꝛs, and die beto2c arp amends made: 

whether be his executoꝛs bound incoſcifce 
to make amends fo: the treſpaſle i they haue 
lutficient gads thereto, though there be no re⸗ 
medy againſt them by the law to compel them 
to it? Do. It is no doubt but they are bound 
thereto in conſcience, befoꝛe any other deed in 
charitie, that they map do toꝛ him of their own 
deuotion. ſt. Then would J wit, ik the teſta⸗ 
tour made legacics by his will , whether the 
crecutoꝛs he bound to doc ſirſt, tizat is to ſay, 
to make amcnds fo2- the treſpaſle, oꝛ to pap 
the legacies, in cale they haue no gwds to doe 
both: D. To pop legacies: for if they ſhold fipſt 
il 10 n.34e 
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make tecompence foz the Treſpaſlſe and then 
haue not ſufficient to pap the Legacies they 
could be taken in the law as walters of ther 
ecTatozs gods: foꝛ they were not compellabit 
by no law to make amends for the treſpas, be 
cauſe euer treſpas dpeth with the perſon, but 
the legacies they ſhould be coinpelled by the 
law ſpirituall to fuifill, and ſo they ſhould bee 
compelied to pay the Legacies of their owne 
gods, and they ſhall not be compelled thereto 
by no law ne conſcience: but if the caſe were 
that he leauc ſufficient gods to do both, then 
me thinketh they be bound to do both, and that 
they be bound to make amends foꝛ the Tref- 
paſle, befvze they map doe anp other charitable 
deed foꝛ the Teſtatoz of their owne minde, as 
Fhaue ſaid befoꝛe, except the func ral expences 
that be neceſlatp, which muſt beallowed befoze 
all other things. 5. And what the pzwuing of 
the Teſtament - 

D. The Ozdinaric map nothing take bp c6- 
tctence therefo2e,if there be not ſufficient gods 
beſides foz the ftunerals,to pay the debts, # to 
make reſtitution. And in likewiſe the E xecu⸗ 
to25 be bound, to pay debts vpon a ſimple cõ⸗ 
trag, bekoze anp other derd of charitie, that 
thep may doe foꝛ their Teſtatoꝛ of their owne 
cuotiou, though they ſhall not bee compelled 
thereto by the Law. S. Ind whether thinkeſt 
thou that they be bound to doe firſt, that is to 
ſay, to make amends fo the treſpas, oz to pay 
the debts vpon a ſimple contract. D. To pay 
the debts,fo2 that is certaine and the treſpaſſe 
{3 arbitrable, F 

5. Then 
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5. Then foz the plainer declaration of this 
matter and other like, I pzap the ſhew me thy 
mind, by what law it is, that if a man mac ex⸗ 
tcutours. and that the executoꝛs if they take 
bpon thein be bound to per foꝛme the Will. and 
diſpoſe the gods that reinaine foz the Teſta⸗ 
tour. Do. I thinke that it is beſt by the law of 
reaſon. S. Ind me thinketh that it ſhould bee 
rather by the cuſtome of the Reaune. D. Jn all 
Countries and in all lands they make Execu⸗ 
toꝛs. &, That ſeemeth to be rather by a gencral 
cuſtome,after that the law and cuſtame of pꝛo⸗ 
pertit was bꝛought in, than by the law of rca- 
ſon:foz as long as al things were in common. 


there were no executoꝛʒs ne wils , ne they nec 


ded not them , and when p2opertie was after 
b:ought in, me thinketh that yet making of ex⸗ 
ecutoʒs, and dtſpoſing of gads by will. after a 
mans death, followeth not neceſſarily therupo: 
foz it might haue bin made foꝛ à law, that a 1:8 
ſhould hauc had the pꝛopertie of his gods on- 
ly during his life and that the his debts paid, 
all his goods to haue bern left to his wife and 
childzen, oz nect of his kin, without any lega⸗ 
cies making thereof, and ſo might it now bee 
oꝛdained by ſtatute, and the ſtatute god + not 
againſt rcaſon:wherfoze it appearcth that crc - 
cutoꝛs haue n authoꝛitie by the Law of rea- 
fon, but by the Law of min. And by the old 
Law and c1itoine of the Neaime a man map 
make crecutcts any diſpoſe his gods by his 
will, and then his executours ſhalt haue the cx» 
ecation thereot, and his heires hall haue no- 
thing, but if any particuler cuſtome helpe: and 
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the tretutoꝛs ſhall alſo haue the whole poſlell i 
on, and diſpoſitid of all his gods and chattels 
alwel real as perſonal,thouqh no woꝛd bee ex⸗ 
pꝛeſly ſpoken in the will, that they ſhall haue 
them: and they ſhal haue alſo adions to reco» 
ier al debts due to Þ teſtatoꝛ. though ail debts 
t legacies of the teſtatoꝛ be paid before, 2 ſhall 
haue the diſpoticton of them to the vic of the 
tcſtato2,+ not to their own vſe:and to me thin⸗ 
kcth that the autyozity to make exetutoꝛs, and 
that they ſhall diſpoſe the gods fv the teſta- 
t02,1s by the cuſtome of the Nealme: But then 
I thinke as thou ſaiſt, that by the Law of 
God they ſhall be bound to do the ürſt, that 18 
to the molt pꝛolit ot the fonic of their teſtatour 
where the diſpoſition therofis leit to their dif 
tretion, and that J agree well, is to pay debts 
bpon contracs,t to matic amends foz wrong 
done yd teltatos, though they be not copciled 
therto by the law t cultome of the RKealme, if 
there be none ether debt noz legacie that they 
be bound to pay by the law:but if two ſeucrall 
debts ber payable by thc law, then which debt 
they (hal do firſt in conſcience, J am ſomewhat 
nToubr. D. Let vs frit know what the com 
mon law ts therem. 8s. The common law 18, p. 
nen 2 owe x. . to tWo inen ſeucr ally 


5p Obligation, 02 by ſuch other maner that an 
actio! at hen Executoꝛs thereof bp 


the Law, and he icaucth gi ds to pay the one 
an D not both, that in that calc he that can firſt 
une his Judgem bs unſt the Exccu 

— rs. ſhall hauc execution of the Whole, and 
the other ſhall hauc nothing, but to which of 
them 
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Ui | them he ſh all in conſcience owe his fauour, the 
ele | common Law teacheth not. D. @ herein mull 

ex⸗ | be conſidered the caule why the devts began, 
me | then he mult after conſcience, bearc his lawful 

co» | fauour to him that hath Þ cle reſt caule of debt, 
and il both haue like cauſe , then in conſcience 
all | her mult beare his fauour where ig molt nad 
the | and greateſt charitic. 

in⸗ St. May the executaꝛs in that caſe delay that 
nd action that is fir ſt taken il it ſi and not with fo 
ta- gad conſcience to bee paid, as another debt 
cn wherof no act ion is bzought, and pꝛocure that 

of an action may be bzought thercof, and then to 

10 confeſle that action, that he map fo haue execu⸗ 

ur tion, and then the cxrecutozs to be diſcharged a: 

i= - | gainſt the other © D. Why map he not in that 

ts caſc pay thother without action, and ſo bee dil⸗ 

ng charged in the law againſt the firtt - ö 

led Stu. No verup, foꝛ after an action is taken. * 
„ü the executoꝛ may not mimiſter che awds ſo, but 

cp that hee leaue ſo much as ſhall pap the debt, N 
1 whereof the ad ion 19 taken: and ik her do not. N, 
'bt hee (ſhall pay it of his owne godg, except an < 
at | other rccouer, and haue Judgement agatnit VN 
m- him hanging that addon, and that without co 

„b. um. N. 277, 
lp D. Then to anſwer to thy queſtion, tin 

in that by dciaics that boy awful. eg by Ef ſſoin, 

tp CErparlance,o2 by Dilatozie pla in aba.emet 

ne of the Lit chat is true, he map delap it: but he 

ſt may plead no untrue pia to v2cferre the other 

q to ina ductie. Wut J p2av tier, what 15 the 

d law of legacics, reſtuntion, d debts, vpon con⸗ 

of frats, that percale ought rather after charitie 

n to 
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to be paid than a debt vpon an obligatid, what 
may the fauoꝛ of the Exxecutoꝛ doe in theſe ca⸗ 
ſeg :S. Hothumg:foꝛ it they either perfozme le⸗ 
gacies, make reſtitutiong, oꝛ pap debts vpon 
contracts,and kerp not ſufficient to pap debts 
which they are compellable by the law to pay, 
that ſhalbe taken as a Dcuaſtaucrunt bona te- 
ſtatoris, that is to ſap , that they haue waſted 
the gods of their teſtatoz : and therefoze thep 
ſhalbe compelled to pay the debts of their own 
/ gods: x ſo it is it they pay a debt vpon an oblt- 
' gation, whereof the dap is pet to come, though 

tt be the cleerer debt, and that bee the moꝛe cha⸗ 
ritie to haue it paid. D. Pet in that caſe if he to 
whom the debt is alreadie owing, foꝛbeare til 
after the day of the other obligation 18 paſt, 
then he map pay him without danger. 8. That 
is true if there be no act ion taken vpon it, and 
though there be, pet if that ad ion map bee de: 
laped by lawfull meanes, as thou haſt ſpoken 
of befo2e, til after the dap, and that an action is 
taken vpon it, then map the executoꝛs confeſſe 
the action, and then after Judgement hee may 
pay the debt without danger of the law. D. Jg 
not that confeſſing of the action ſo done of pur⸗ 
poſe,a coum in the law: St. No verily, for cos 
unn is where the action is vntrue, à not where 
the Executoꝛs beare a lawłuil fauoꝛʒ. Do. The 
Oꝛdinarie bpon the accompt in all the caſe be⸗ 
foze rehearſed, will regard much what ig beſt 
fo: the Teſtatoꝛ. St. But hee map not dꝛiue 
them to accompt againſt the oꝛder of the com- 
mon Law. 
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© The ninth queſtion of che Student. 
Cap.1T, 


Man is indebted to another vpõ a ſim⸗ 
ple contract in xx.i.a he maketh his wil 
x bequeathethrr,f, to . Hart @ dieth, 
and leaueth gwds to his crecutos only io bu- 
rie him with, and to perfoꝛme the ſaid legacte, 
and after the ſaid executoꝛs deliuer the gods 
of their Teſtatour in perfoꝛmance ot the ſaid 
bequeaſt : Whether is he to whom the be⸗ 
queaſt w made, bound in conſcience to pay 
the ſald debt vpon the ſample contract, oꝛ not: 
D. Js hee not bound thereto by the Law? 
S. No ver ly. D. And what thinkeſt thou her 
io in conſcience: S. I think that he is not boũd 
thereto in conſcience, foꝛ he is neither O2di- 
narte, Idminſtratour,noz Exccutour. And 
J haue not heard that any man is bound to 
pap debts of any man that is deceaſed, but he 
be one of thoſe thꝛer:foꝛ the goods that the te⸗ 
ſtatour left to the exccutoꝛs were neuer char 
ged with the debt, but the perſon of the Tc: 
ſtatour while he liued was only charged with 
the debt, and not his gwds,and hig executors 
that repꝛeſent his eſtate after his death, ha - 
ung gwds thereto of the teſtatoꝛs, be charged 
alſo with the ocbts, and not the gods. And 
thercfoꝛe if ancreciito? give awap 02 ſell all 
the gods ot the Celtarcur,oz other wiſe walt 
them. her that hath the godg is not charged 
with) the debts m Law no: conſcience, but 
the Executoz thall bee charged of hig owne 
gwds 
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geod g. Ind in likewiſe if Jo.at Noke owe to 
A. B. xx. l. and 4.25 oweth to C. D. xx. l. and 
after I. B. dieth inteſtate hauing none other 
gods but the (aid xx. i. which the ſaid John 
at Mole oweth him, pct the ſaid C. D. ſhall 
haue no remedie againſt the ſaid Jo. at Noke, 
fot he ſtandeth not charged to him in law no2 
conſcience. But the Odna rie in this caſe 
mult commit Ad. nunſtration of the goods of 
the ſaid A. B. Ind the ſaid Adminiſtratour 
muſt leuv the mony of tize laid John at Noke, 
and pap it to the ſaid C. D. and the ſaid To. 
at Moe ſhall not pap it himlcife, becauſe hee 
ig not charged therewith to him: and no moꝛe 
mec thinketh in this cal, that he to whom the 
bequeſt is made, is neither charged to him 
that the money was owing to, in the Law o2 
conſcience, D. Then ſhew mee thy minde by 
what {aw it is grounded as thou thinkeclk that 

Executoꝛs be bound to pay debts betoze lega 
cies: whether it is by the law of God,0z by the 
law of reaſon.oꝛ by the Law of man, as thor 
thinkelt os. I thinke that it is both by the law 
of reaſon a by the law of God: foz reaſon will 
that they ſhal doe firſt that is beſt fox the telta- 
$02,2nv that is to pay debts that their teſtatoꝛ 
ts bound to pay,befozc legacies, that hee ts not 
bound to. And aiſo by the law of God, they are 
bound to pay the debts fir ſt: fo ſith they are 
bound by the law of God to loue their neigh⸗ 
bour, they are bound to do foꝛ him that ſhal be 
beſt foz hun, when they haue taken the charge 
thereto, as Executoꝛs dor when they agra to 
take the char ge of the will of their Teſtatour 
vpoay 
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vpon themꝛand it is better foꝛ the teſtatoꝛ tha 
is debts be paid ( whereloe his ſoute ſhai ſuk⸗ 
fer paine than that his legacies be perfozmed, 
wheretoꝛe he ſhall ſuffer no paine foz the per⸗ 
foꝛming of them. 

And that 15 to be vnderſtod, where the le⸗ 
gacie ig made of his own free wil, not where 
t is made as a ſatiſfaction of anp duc!te. And 
ter the ſaying of S. Gregorie, the veric truc 
p2wfe of loue is the deed, But this man 19 not 

1 that caſe,foz he twke neuer the charge vpon 
him to pap the debts of the Teſtatour, and 
therefore he is not bound to them in Law noz 

onſcience as me ſe meth: But rather the crc 
c11to2s ſhould haue bin ware ere they had paid 
the legacies, ſæ ing there were debts to pay. 

D. The Executoꝛs might no otherwiſe haue 
done in this calc. but to pay the Legecies: for 
the they ſhould haue bin cöpelles by the Law 
to hauc paid, and lo they could not haue bin to 
haue paid the debt vpon a contract, and ther⸗ 
foꝛe they did wel in perkoꝛnung et that legacp: 
bit ha to whom the legacp was made ought 
not to haue taken them, but ought in colcience 
to haue ſuſtered them, to haue gone to the pay⸗ 
ment of the debt, + {ich he did not ſo but toske 
them where he had no right to them it ſer meth 
that when he twke them, her toke With them 
the charge in conſcience to pay the debt: foꝛ ſithj 
the executoꝛs were compell ble by the law to 
pcrfozme that bequeſt and not to pay the debt, 
thrrefoze when they performed that bequeſt, 
they were diſcharged thereby againſt hun that 
the debt was owing to, in the Law and con⸗ 
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ſcience, and then the charge reſteth vpon hun pap | 
that twke the gods where he ought not in cõ⸗ pad 
ſcience to haue taken them: but if it had bin a 
debt vpon an Obligation, oz ſuch other debt, 
whereupon remedic hath been had againſt the rp tt 
etecutoꝛs by the law, I there ſuppoſe though vile] 
that the cxecutoꝛs had perfozmed the Legacy, 
that pet he to whom the legacie was made and 
pertoʒmed, had not bin charged tn conſcience 
to the payment of the debt, foꝛ the Executours 
ſtod ſhil charged therto of their owne gods: 
and he to whom the bequeſt was made wag 
only bound in conſcitce to repap that he recei- 
ue d, to the Executoꝛs, becauſe he had no tight þ 
to haue receiued it, foz againlt the Executozs 

he had no right thereto. Stu. Then it ſeemetg 


in this caſe that in likewiſc he to whom the be- | {th 
queſt was made, ſhould repay that hee recei= | re 
ued to the Executozs, and then they to pay it an / 
rather than he. D. The executoꝛs haue no far⸗ toh 
ther medling with it as this caſe is, foꝛ when | e 
they per foꝛmed the bequeſt, they Were diſcharr = 


ged againſt both the other in law and conſci⸗ 
ence,+alſo he to whom the bequeſt was mare, | Þ20 
Nod not in this caſe charged to the executors; 
fo2 againſt them he had god title by the low. Pte 
and lo this charge ſtandeth onely againſt hun 
that the debt is owing to: and the fame Laſw 
that is in tha caſe vpon a debt vpon a cotract P20 


is if the teſtutoꝛ had done a treſpss Wwhereup his 
en he ought to haue made reſtitution, that is gas 
to fap, that he to whom the bequeſt ig made, ag 
io bound to make the amends fo2 the Treſ⸗ - 
paſſc : foz it ſhould bee no diſcharge to him to 105 


pay 
3 


> 
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pap it againe to the Execntozs without they 
paid it ouer, ⁊ it were vncertame to hun whe- 
ther they ſhould pay it oꝛ not. 

And theretoꝛe to be out of peril, it is neceſlſa⸗ 
ry that he pay it himſcife,and then he is ſurety 
biſcharged againſt all men. 


© Tlic ro.queſtion of the 
Student. 


Cap. 13, 


Mon ſeiſed ofcertein lãd in his demefne 
as of for, hath iſſue two ſonnes and dieth 
ſeiſed, after whoſe death a ſtranger aba 
teth,+ taketh the pꝛolit, and after the eldeſt ſon 
dyeth without iſſue, and his bzother bꝛingeth 
an Aſſiſe ot Mort daunceſtet ag ſonne ⁊ hene 


to his father , not making mention ok his bzo- 10 - i 
ther, and recouereth the land with damages 71 WV 


from the death of his father, as he may Wel by 
the Law: whether in this caſe is the pounger 
b:other bound in conſi ience, to pap to the Exe: 
cut oʒs of the eldeſt bꝛother, the value of the 
pꝛoſita of the ſaid land, that belonged to the 
eldeſt brother in his lite, oʒ not? Doct. what ts 
thine opinion therein? 5. That like as the ſayd 
pꝛolitg belonged of right to þ cideſt brother in 
hg like, and that her had kuli authozitte to 
haue rcicaſcd aſwell the right of the laid land, 
as of the ſapd pꝛofitg, which relcaſe ſhould 
haue beene a clere barre to the ponger bꝛother 
foz tuet: That the right of theſayd damages 

tolych 


The 12. Chapter, 


Which be in the Law but a chatten, belong w Foz 
his executoꝛs and not to the heire:foꝛ no man⸗ ccu 
ner of chattel neither real noꝛ perſonal ſhal not of ; 
after the Law of the Realme diſcend vnto the — 
heire. | bat 
D. Thou faidſt in the caſe next before, that he 

it is not ot the Law of reaſon, that a man ſha! | der 
make crecutos , diſpoſe of his gods by hie the 
wilt the executors ſhal haue Þ gods to dif» hig 

pole, but by thc law of man: And it it be left to to! 
the determination of the law of man, That in the 
ſuch cales as the law giueth ſuch chattels vn A1 
to the E xecutoꝛs, they ſhall haue good right ref 
vnto them, and in ſuch cafes 2s the Law ta m 
keth ſuch chattels from them, they been right hit 
fully taken from them: And therefo2e it 19 me 
thought by many,that ika man ſac a Writ ot en! 
right of Ward ofa ward that hee hath by his of 
owne fer, and dieth hanging the wzit, and huis Gy 
heir {tr a Keſummons accc2ding to the ſtaint rel 
of Weſt. ſecond, and recouereth: that in that D. 
cale the heire ſhalt emop the Wardſhip agaimſt th; 
the cxecuto2s , and pet it is but achattcl! : and thi 
they take the reaſon to be, becaule of the ſapd th. 


ſtatute, and fo micht it ba 02dainct by ſtatute | de 


that ali wards ſhauld go to the heyꝛes, and not br 

tothe Exccutoꝛg: Right ſo in this caſe, lity ha 

the Law ig ſuch, that the yonger brother ſhall | ge 

inthis caſe hauc an Allite ot Maoitdaunceitour | ie 

ag heire to his father, not making any men 

tion of hig elder bꝛother, and recouer damages | 

aſwel in the tine of his bzother,as in his own 

time: It appcarcth that the Law giueth the A 

right cf theſe damages to the heire, and — - 
02C 
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fo:e no recompence ought to be made to the ex⸗ 
ccutoꝛs.as me ſem th:+1t is not like to a Wit 
of Tiel, wherag J hauc earned in Latin ſith 
otir firſt dialogue ) the demandant ſhall recouer 
damages only from the dea h ok his father , ik 
he ouerliue the Tiel:s the cauſe is, foz that the 

emandant, though his A iel oueruued his fa- 
ther, muſt of neceſſity make hig conucpance by 
his father, and muſt make hunſelfe ſon heire 
to his father. 2 coſin and heire to his A iel: and 
therefoze in that caſe if the father duet liued the 
iel, the abatoꝛ were bounden in conſcience to 
reſtoꝛe to Þþ exccutoꝛs of the father the p2ofits 
run in bis tune {02 no law taketh them from 
hum ) but other wile it is in this caſe, ag me le - 
metij S. If the ponger brother in this caſe had 
entred into the land without taking any alliſe 
of Mott danceſtet as he might it he would, to 
whom were the abatoz then bounden to make 
reſtitution ſoz thoſe pzofits as thou thinkeſt: 
L. Tothe executoꝛs of the eldeſt bꝛotꝭ cr:foꝛ in 
that caſe there is no faw that taketh the from 
them,x theretoꝛe the general ground, w!jich is 
that all chattels ſhail go to the executoꝛ , Hot 
dech in that caſe:but in this caſe that groũd 15 
bꝛoken and hol eth not, foꝛ the reaſon that J 
haue made befoze, Foꝛ commonly there ig no 
generall ground in the Law ſo ſure, but it far- 


kk ith 


icth in ſome particuler caſe, 


The 11. que ſtion of the Student. 
Cap. I}. 
Man ſeiſed of land in fee taketh a wife. and 
atter alieneth the land. a dyeth, after whoſe 
L death 
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The 12. Chapter. 


death h15 wife aſteth her dower, # the alleng 
refuleth to aſligne it vnto her, but after ſhe af: 
keth her Dower again, and he aſligneth it vnto 
her: whether is the alien in this caſe boũd in 
conſcience, to mac the woman damages foz the 
p:ofits of the land after her third part, from 
the death of her huſband, oꝛ from the firſt re⸗ 
queſt of her dower, oꝛ neither the one noꝛ tho- 
ther? D. what is the law in this caſc: Stu. By 
the taw the woman ſhal recoucr no damages. 
fo: at the Common law the demaundant in a 
Wꝛit of Dower ſhould neuer hauc recoucred 
damages: but by the Statute of Merton it is 
oꝛdeined, that where the huſband dieth ſetſcd, 
that the woman ſhall recoucr damages which 
is vnderſtwb the pzofits of the land ſith the 
death of her huſband,and ſuch damages as ſhe 
hath by the fozbcaring of it: but in this caſe 
the huſband died not ſeiſed, wherefoze (ſhe ſhall 
recoucr no damages by the Law. D. pet the 
Law is, that inmediatip after the death of her 
Huſband the Wite ought of right to haue her 
do wer if ſhe al ke it, though her huſbad die not 
ſeiſed. S. That 1s true. 

D. And ſith ſhe ought to haue her Dower 
ti oin the death of her Huſband, it ſeeincth that 
ſhe ought in conſcience to haue alſo the profits 
from the death ok her huſband, though (hee 
haue no remedy to come to them by the Law: 
Foꝛ inc thuketh that this caſc is like to a caſe 
that thon puttcih in our firſt Dialogue in la⸗ 
tin, the 17. Chapter: That if atenaut for teime 
of lite be dilleiſed and dye, and the diſleiſoꝛ dps 
eth, and his hewe entreth and taketh the pꝛo⸗ 

fits, 
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fits. and after he in the teuer llũ recouereth the 
lands againlt the heire, as hee ought to doe by 
the Law, that in that caſe hee ſhall rccoucr no 
damages by the Law : and yet thou diddeſt as 
grer, that in that cafe the hei e is bound in con⸗ 
ſcience to pap the damages to the bemandant, 
and ſo me thinketh in that caſe, that the feoffer 
ought in conſcience to pap the damages from 
the death of her huſband , ſe ing that immedi⸗ 
atly aftcr his death ſhe ought to haue her dow⸗ 
er. Stu. Though ſhe ought to bæ indowed un⸗ 
mediatly after the death of her hutband, pet 
ſher can lay no de fault inthe tcotfer tiii Nzee De- 
mand her dower vp the ground, and that the 
tenant be not there to aſſiguc it, oʒ it he de there 
that he will not aſligne it: toꝛ he that Hath the 
poſleſſion ot land whercunto anx woman hath 
tit le of dower, hath awd anthoꝛitie ag againſt 
her to take þ pꝛofits til ſhe require her oowcr: 
toꝛ euery woman that demaundeth dower af- 
firnicth the poſleiſion ofthe tenant ag againſt 
her: and thertoꝛe although ſhe recoucr by act 
ou ſhce leaueth the treuerſion alway in um a: 
dainſt whom ſhe recouereth, though he be a dif 
ſeiſoꝛ, and bꝛingeth not the rcuerſion by her rc⸗ 
couerie o him that hath right as other tenats 
fo: terme of lite doe. And for this reaſon it 1s 
that the tenant ing Wit of Dower , where 
the huſ.and dycd fepſed, tf he appearc the Crit 
day, may ſap to excuſe himſclfc of dammages 
that hee is and all times hath beenc rcadic to 
yteld Dower if it had been deinaunded : and ſo 
he ſhall not be receiued to do in a wit ot Coſi⸗ 
nage, neither in the cale that thau temembꝛeſt 
. n. abouc 


The x 3. Chapter. 
abone,fo2 in both caſes the tenats be ſuppoled con 
by the w2it to bee wrong docrs : but it is not the 


ſo in this cale. and ſo me thinketh it clerr that þ ſigt 
keffer in this caſe ſhal neuer be bound by law, wo 


no: crofctence to pceld damages fox the time 8 bin 
aſſed befoze che requeſt, but for the time after aſu 
— g greater doubt: howbeit ſome thin he c 
ketij im no: there boũd to yerld damages, be- hat 
caule his title is god, as is ſaid befoꝛc, c that | bir; 
it is her default that ve brought not her adi | dcd 
on. D. As vnto the tune beto2c the requeſt J caſ 
hold me content with thinc opinion, fo that hee gen 
alligu the do wer whe he is required, but whe ges 
he refuſcth to aſſign it, thẽ J think him bot end hat 
in canſcience topeeld damages fc2 both times, ma 
though ſhe ſhal none recouer by the law. Ind per 
firſt ag fo2 the time aiter the retuſall, it appea: | dat 
reth eudently that when her denied to aſſigne | mt 
her dower he did againſt con ciencc: fox he did pet 
not p he ought to haue done by Þ law, ne as he | ſta 
would ſhould haue bin donc to hun, ſo afterþ ger 
requeſt he holdeth her dower from her wzong⸗ dee 
lully, and ought in conſcience to pa id damages the 
ther toꝛe. And as to the default þ thou aſſigneſt ta} 
in her, that ſhe twk not her act19 , d foxceth Ut- alt 
tic,foz act iõs no d not, but wher the partp will qu 
not do that he ought to do of right. Ind fo2 $ dn 
he ought of right to haue done 2 did it not, Hee to 
can take no aduantagc:and then as to the da⸗ of i 
mages vefoꝛe the requeſt, me thinketh him alſo. tht 


bounden to pap them, ſoꝛ when hee was requt- 

red to aſſigne dower + refuſed, Jt appeareth 

that he neuer intended to perld dower lrom the A 

beginning e ſo he is a wrong doer in his own oc 
cons 


The 14. Chapter. 


tonſcience:⁊ moꝛeouer, if p huſband die ſeiſed. 
the law is ſuch, that if the tenant refuſe to aſ⸗ 
ſigne dower when he 15 required, wherkoze the 
woman bꝛingeth a wꝛit of do wer againſt hun, 
p in that caſe the womã fhat recouer damages 
aſwel foꝛ ß time befozc þ requeſt as aftcr:+ pet 
he ought no in that caſe fer thine opimon to 
haue pcelded any maner of damages it hee had 
bin ready to aſlign dower whe it was deman⸗ 
ded, as ſome thinketh here. S. The cauſe in the 
caſc that thou halt put, is fo2 that the ſtatut 18 
general that the demadont (hal recotier dama⸗ 
ges, where Þ huſband died ſciſev, # that ſtatute 
hach bin uway conſtrued, Þ where the tenant 
map nat ſay p he 45,4 hath bin alway readic to 
pceld dower ic ö the dem andant ſhall recoucr 
damages from the death of her huſband, But 
in that caſe there is no law of the realm, » hel⸗ 
pcth for the demandant neither como lavy, 7192 
ſtatute:à furthermoꝛe though it night be pꝛo⸗ 
ned by his refuſal, Þ he neuer intended fro. the 
death of the huſband to aſligne her do wer, vet 
that pꝛoueth not, but that hee had gad right to 
take the p2ofits of her third part toꝛ the time, 
alwel as he had of 13 owne two parts, till res 
queſt be made, as is afozclaid:+ fo mc thinketh 
d notwithltanding the dental, he is not bound 
to peeld damages in this caſe, but foz the time 
of the requeſt. not foʒ the tune befoze, D. Foꝛ 
this tine 5 am content with thy reaſon, 
The Iz. que ſtion ot the Student. 
| Cap. 14, 
A Man ſeiſed of certain lands, Knowing that 
another hath good right z title to them. le⸗ 
L 11 meth 
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The 14. Chapter 


tmieth a fine with Pꝛoclamation, to the intent 
he would ext ina the right of the other man, # 
the other man maketh no claime within the v. 
ycares, whether map hee that icued the fine 
Hold the land in conſcience as he may do bythe 
law: D. By this queſtion it ſermeth that thou 
doeſt agrar, that if he that leuied the ine had 
no knowledge of the other mans right , that 
his right ſhoulo then bee exrincted by the fine 
m conſcience. Stu. ca verily, fo thou diddeſt 
ſhew a reaſonable cauſe why it ſhould be ſo in 
our firſt Dialogue in Latine the 24. Chapter, 
as there appeareth. ut if he that leuied a fine 
and that would extin> the right of ancther, 
knew that the other had moze right than 
he, then J doubt therein: foz J take thine opi⸗ 
nion in our firſt Dialogue tobe vnderſtod in 
conſcience, where he that would crtine foꝛmer 
rights by ſuch a fine with pzoclamatio,know- 
eth not of any fozmer title , but foz his moze 
ſaerty,if any ſuch foꝛmer right be, he takeththe 
remedy that is oꝛdained by the law. D. v he⸗ 
cher doeſt thou meane in this caſe that thou 
putteſt now that he þ hath right. knoweth of þ 
fine, wilfully letting the v.yearcs paſſe with- 
out claime, oꝛ that ha knoweth not any thing 
of the fine - 

St. J pꝛay tha let mee know thinc opinion 
in both caſeg, and whether thou thinke that 
hee that hath right bee barred in eyther of the 
ſa.d caſes by conſcience as hee is by the Law, 
oꝛ not. Do, J will with good will hereafter 
ſhew ther my mind therein: but at this time 
IJ pꝛap thee giuc a little ſparing and pꝛocad 

now 


gol 
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ad toz this time to loinc other queſtion. 


q The 13. queſtion of the Student. 


Sa 
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Cap. 15. 


Man ſeifcd of certain lands in fee hath a 
daughter, which is his heir apparat, the 
daughter taketh a huſband, # they haue 
illue, the father dieth ſeiſed, and the huſband as 
ſune as he heareth of his death, goeth toward 
the land to take poſleſſion, t befoze he ca come 
thert, his wife dieth, whether ought he to haue 
the land in cõſcience foꝛ terme of his life, as te- 
nant by the cutteſie, becauſe he hath done p in 
him was to haue had poſſ. ſſ. in his wiues like, 
lo that he might haue bin tenant by the curte- 
ſic accozding to the Law, oꝛ that he ſhall nei 
ther haue it by the law, noꝛ conſcience? D. J9 
it clœ rely holden in the law that he ſhall not be 
tenant by the curteſie in this calc, becauſe hee 
had not poſſeſſion in deed? 
S. Pe verily,and pet vpon a poſſeſſion in law 
a woman ſhat haue her dower,buc no man ſhal 
be tenant by the curtelic of land, without hig 
wike haue poſſeſſion tn deed. D. A man hall be 
tenãt by the curteſie of a rent though his wife 
dye befo2c the day ol payment. a in like wile of 
an Aduowſon though ſhe dye dekoꝛe the auoi⸗ 
dance. S. That is truth foꝛ the old cuſtom and 
Maxinic ot tie 1a is that he ſhal be ſo, but of 
{and there 1s no MIaxime that ſerueth him but 
his wife haue poſſeſſion in de d. D. Ind what 
iu the realon that there is ſuch a maxine in the 
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The rg. Chapter, 


lady of the rent ⁊ of the aduowſon, neither the 
of tand wiic:: e huiband bo:h as much as in 
hm s to haue pci. ſſton and cannot-5, Some 
aſſigne he r{atvn to be hecauſe it is umpollible 
to haue podleſſion in deed ol the rent, 02 of ad⸗ 
uod on before the day of payment of the rent. 
02 beioze p auowace ot the avaowſen. D, And 
ſo it is 11npolſible that he ſwouid haue poſſeſſiõ 
in deed ol lar o it in Wike die ſo ſone that hee 
map not hy poſouuie come to the land after 
hits fathers beaith,t in hier liſe ag the caſe ig. S. 
The law is ſuch as $hauc ſhewed hr bekoze 
aad J take the very cauie to ve, foꝛ that ther is 
a £Parun ſerneth oz the rent and the aduow- 
ſon, and not foz yiands as I haue ſ11d before, 
and as ig {aid im the +.chap.of our firſt Dia⸗ 
logue, it is not alway ncceſlarp to afſigne a 
reaſon oꝛ conſier tion why the Maximes of 
the law of England were firſt cz deined ad⸗ 
mitted koz Maxinies, but it lufkficeth that they 
haue bin alway taken foꝛ law, and that they be 
neither contrary to the law of reaſon, noꝛ top 
law of God as this Maxune is not i tbertoze 
if the huſband in this caſe be not holpen bycõ⸗ 
ſctence,he cannot be holpen by the law. D. And 
if the law help him not. conſcience cannot help 
him in this cale, foꝛ cor icience muſt alway be 
grounded vpon ſome law, and it cannot in this 
caſe be grounded vpon the law of reaſon, noꝛ 
vpon the law of God fo it is not direct iy by 
thoſe laws that a man ſhalbe tenant by curte- 
ſic,but by the cuſlome of the realine. Ind ther = 
ſoꝛe if the cuſtome help him not, he can nothing 
haue in this calc by conſcience ; fox conſcience 
neuer 
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neuer reſiſteth the law of man, noꝛ addeth no⸗ 
thing to it, bur where Þ law ol man 15 in it ſelf 
directly againſt th; law ofrcalon, oz clic the 
low of God, and then pꝛoper ip it cannot hee 
called a law, but a coꝛruption, oꝛ where the ge⸗ 

ner al grounds of the _ of man wozkerh in 
any particuler caſe agauiſt the ſaid lawes as 
it may doc, x pet the law gad, as it appcarcth 
in diuers places in our ſirſt dialogue in latine, 
02 els, her there ig no aw of ma pꝛouid ed foꝛ 
hum that hath right to a thing by p law of rea⸗ 
ſon,oz by the law of God. And then lometime 
there is remedy giuen to execute that in cons 
ſcience, as by a ſub pena, but not in al caſes:foz 
ſometune it ſhalbe referred to the conſcience of 
the party. ⁊ vpon this ground that ig to ſap) 
that when there ts no title gien by the come 
mon Law. hat there tano tie by cen ctence, 
There be diuers other cales, whereof „ Hall 
put ſome for an ccample..ys it arcucilion bee 
granted vnto one, vun ws crc 1s no aitomceuet: 
02 if a ncw rent bc nid by Word Without 
deed, there 15 no remedie by conference, vnieſle 
the ſaid qran's were made rpon conſidcration 
of moncp, oꝛ ſuic h o. her. And in nkewile where 
he that ic ſeiied oi ;jands in Fee hmp'e-makcth 

a Will therof, that wil is void in conic ence. be⸗ 
cauſe the ground ſe ae, fot hun + wherby 
the conſcience ſhould tak” toc, that io to {ay, 

the law. And ifthe tet — make a Feottemen 
of the land that he holdeth by pꝛiozity, & take th 
eſtate againe,and dicth,c his Hae wiihht age) 
the Loꝛd of whom the land was firſt holde by 
pꝛiozitie, ſhal haue no remedy, foz the body by 
con. 


The 16, Chapter. 


cõſcience, for the law that firſt was with him, 


is now againtt hun, ⁊ thcrefoze coſcience is al⸗ 
tered in itkewile as the law altereth. And dts 
vers and many caſeg itke bee in the law that 
were to long to rehearſe now. Ind thus mee 
toinketh that if the law be as thou ſaieſt, the 
buſband in this caſe hath neither right by the 
law, noꝛ Conſcience. 


The 14, queſtion of. he Student. 


Cap. 16. 

Rent is grated to a ina in fee to perceiue 

of t wo acres of 1ad, x after the gratoz en⸗ 

feoffeth the graunter of one of the ſaid az 
tres, whether is the whole rent ext ina ther by 
in coſctence as it is in thelaw: D. This caſe is 
ſomwhat vncertain:foz it appeareth not whe⸗ 
ther the grantoz enfeoffed hin on truſt, o that 
he gaue the acre to him ok his incer motion, ta 
the vic of the ſaid feotfer, oz elſe that the feoſte⸗ 
ment was made vpon a bargain, # tf 1t were 
but only a feoffement of truſt,then J think the 
whole rent abideth in conſcience though it bee 
extincted in the Law: 2 firſt that it continaeth 
in that caſe in conſcience, foꝛ the part that the 
arantee hath to the vſe of the grantoz it is cut⸗ 
dent, foꝛ he may not take the pzofits of the lad, 
and it is againſt conſcience that he ſnould leefe 
both,+ in likewiſe it abideth in conſcience fox 
the acre p remaincth in the hands of the graf- 
toꝛ, though it be extinct in the Law: Foz there 
was a default in the grauntoꝛ that hee would 
make the fcffemet to the grãtæ aſwel as there 
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was in the granter to take it. Ind it is no con- 
ſtience that of his owne default he ſhould rake 
ſo great ataile to bee diſcharged of the whole 
rent, ſeœ ing that the fetkemec was made to hig 
own vſe. Ind ifthe froffement were made vp⸗ 
on a bargaine t a contract between them, then 
it ig to fee whether they remembꝛed the rent in 
their bar gaine. oꝛ that they remembꝛed it not, r 
it they remẽbꝛed it in their bargain # contract, 
then conſcience muſt follow the bargaine : I's 
thus, ik thep agreed that the graunter ſhould 
haue the rent after the poꝛtiõ in the other acre, 
then by conlctence he ought to haue it though 
it ber extinc>ed in the law: And ik they agreed 
that the whole rent ſhould be extina, and made 
their pꝛice accoꝛding, then it 1s extine> in laws 
conſcienct:⁊ it they cleercip loꝛgot it ⁊ made no 
mention of it, oꝛ fox lacke of cunning twke the 
Law to be that it ſhouio continue in che other 
acre after the poꝛtion, and made their pꝛice ac⸗ 
cozding, pondering onely the value of the acre 
that was ſold, then me (hinketh it doth conti⸗ 
nue in conſcience after the portion if the fete 
ment were made to the vie of the grantee, then 
it ſa meth the whole rent 15 cx: ing in law and 
conſcience. St. The take this to be the caſe, that 
is to ſay chat the keoffement was made to the 
vſe of the grant. D. what is the thine opinio 
therin?>. Chat the rent ſhould abide in conſci⸗ 
ence af cr the poꝛtion of the acre remaining in 
the hands of the ar no, notwithltãding it be 
xtinqꝭ in the law. D. Then ſhew me thine opi⸗ 
mo in this that I ſhal aſke thee: Ok what law 
{s1t that graunts of rent and of ſuch other 
Pro- 
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p:ofits out of lids may be made, and that they 
ſhalb god # eſtecual to the grant g, Whether 
it is by the law ot reaton,c2 by the law of god, 
oꝛ by the cuſtom ⁊ law of the realm. 5.7 think 
it is by the law of reaſon : foꝛ by Þ ſame reaſon 
that ama may giue away a! his lands, he map 
as it ſerinech giue away the p2ofits thereof, oz 
graunt a rent out of the land if he will. D. But 
then by what Law is it that a man may que 
away his laͤds:! J trow bp none other law but 
by the cuſtome of the Realme, foꝛ by ſtatute all 
alicnations and gifts of lands map be pꝛohibi⸗ 
ted, + the that reaſon pꝛoueth not that graunts 
of the p2ofit q of land oꝛ of arent,ſhould be god 
becauſe he may alien the land: if alienation of 
land ber bp cuſtome ⁊ not by the law of Bea⸗ 
ſon, as I ſuppoſe it 1s , Whercot J haue ton- 
ched ſomewhat in our firſt Dialogue in Latin 
the 19. Chapter. Ind allo it Graunts ſhould 
haue their etfect by the Law of Reaſon, then 
IRcaſon would they ſhould be god by the only 
woꝛd of the grauntoꝛ, as well as by his derd. 
Ind that is not ſo, fo: without deed the grant 
of rent ig vo. d in law:and lo me thinketh that 
graunts hauc their eſted onely by the Law of 
the Rcaime. Se, Admit it be ſo, what meaneſt 
thou thereby? Do. J ſhall ſhew thee hereafter, 
a5 J ſhal ſhew thee the cauſe Why J think the 
rent is ext inet in conference, as wel as in law. 
And firſt as J take it, the reaſon why it is ex⸗ 
tin in the law is becauſe the rent by the lirſt 
grant was going out ok both acres, and was 
not going part out ofthe one ac re, and part out 
of the other, but the whole rent was going out 
of 


The 16. Chapter, 


of both,and then when the grantee of his own 
foli/p Will take eſtate in the one acre, wherebp 
that acre is diſcharged,then the other acre allo 
mult be diſcharged, vnles it ſhould be appoꝛti⸗ 
oned: and the law wil not that any appoztion⸗ 
met ſhould be in that caſe, but rather inſomuch 
as the partie hath by his owne act diſcharged 
the one acre,the law diſcharged alſo the other, 
rather than to ſuffer the other ace to be char- 
ged contrarie to the foꝛme of the graunt: F oz 
this rent beginneth all by the act of the partic, 
And as ] haue heard it is called, 1 rcor againſt 
common tight. wherefoꝛe it is not fauozed in 
the law, ag a rent ſeruice ts:and then me thin 
keth that foꝛaſmuch as it is no: grounded by 
the law of reaſon, that grants of rent ſhould be 
made out of land, but by cuſtome and law of 
the realm, ag J haue ſaid betoꝛe: that lo in like 
Wiſe it remaineth to the law aud cuſtom of the 
realme, to determine how long iuch rents shall 
continue. Ind when the law iudgeth ſuch rent 
to hee void, ſuppoſe that ſo doth conſcience 
alſo, except the iudgement of the law be againſt 
the law of Y;:aſon 92 the law of God, as it is 
not in this calc, Foꝛ in this caſe he that taketh 
the feoffement hath pꝛaſit vp the keſtement, and 
knoweth that he hath ſuch a rent out of p land 
t that this purchaie ſhould e tin it, wherebp 
it apycarcth that hee auenteth vnto the Law, 
whereto he was not compeiled, and that is his 
owne ac and hig owne default fo to do, which 
ſhal extinct his whole rent aſwel in conſcience 
ag in law. But it he haue no pꝛotit ot the land 
oz be 1qnozant that hee hath luch a rent out o 
the 
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the land which is called ignoꝛance of the deeb, 


oꝛ if he be ignoꝛant that the Law would ex⸗ 
tina his whole rent thereby , which is called 
ignoꝛance ot the law, then mee thinketh it re 
maineth in conſcience after the poztion. S. Ig⸗ 
noꝛance of the law oꝛ of Þ deed helpeth not but 
in lew caſes in the law of England. Do. Ind 
thertoꝛe it muſk be reformed bp conſcience, that 
is to ſap, by the law of rcaſon, foz when the ge⸗ 
neral 2arim3 ofthe law be in any particuter 
calcs againſt þ law of reaſon, as this Maxim 
ſermeth to be, becauſe it excepteth not the that 
be ignoꝛant though it bee an ignoꝛance intun-= 
cible, thẽ doth it not agree with the law of rea⸗ 
ſon. S. Me thinketh that ignoꝛance in this caſe 
helpeth little: Foz when a man buyeth any lad 
o2 taketh it of the gilt of any other, hee taketh 
it at hig peril, lo that if the title be not god, ig⸗ 
noꝛance cã not help, foꝛ the buyer muſt beware 
what her buyeth : + ſo in this caſe if the taking 
of an acre ſhould extinct the whole rent in con⸗ 
ſcience, if he were not ignoꝛant, ſo mee thin⸗ 
keth it ſhould in ke wiſe crtinct it allo thong) 
he be ignoꝛũt of the law oꝛ of the der d:foꝛ eue⸗ 
ry man muſt be compelled to take notice of his 
owne title, and out ot what land his rẽt is go⸗ 
ing, ⁊ ſo me thin keth ignoꝛancc is but little to 
be conſidered in this caſe. D. If a man buy lad 
oꝛ taketh it of the gift cf another , it 1s rcalon 
that her take it with the perl though her ber 
ignoꝛant that another hath right: for it were 
not ſtanding with reaſon that his ignoꝛance 
Coutd ertinc> the right of another, but in this 
caſe there is no doubt of the right of the land: 
but 
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dut al the doubt is how the rent ſhal be oꝛdꝛed 
in conſcience, i he that hath the rent take part 
of the land: t therin is great diner ſitie between 
him that 1s ignoꝛãt in the Law, and him that 
knoweth the law, i knowcth well alſo that he 
hath a rent out of the land, and other. Foꝛ J 
put caſe that hee aſked counſaue ofthe graun⸗ 
toz himieife therein, he ſaping as he thought, 
told hun that the taking of the one acre ſhould 
not cxtinct the rent but fo2 the poꝛtiõ, and fo he 
thinking the lad to be, toke the other acre of 


his gikt: Js it not realonable in that caſe, that 
0 


the ignoꝛance ſhould laue the rent in confcr- 
ence? S. eg, ſoꝛ there the grauntoꝛ himſelte ts 
party to his ignoꝛance, and in maner the cauſe 
therof. D. And me thinketh all is one, i any o⸗ 
ther had ſhewed him (0,02 if he aſked no coun⸗ 
ſatle at all, toꝛ me thinketh it ſuſficeth in this 
cale that he bet ignoꝛant ofthe law: koꝛ whp, 
it ig moꝛe hard in this caſe to pzoouc. the rent 
Hould be cxtin> in cõſcience, though he knew 
it ſhould bc extinct in the La, than to pꝛwu 
that it continueth in conſcience afrer the poꝛti⸗ 
on ik he be ignozant, and thou thy ſelfe were of 
the ſamc opinion, as it appcaccth in che begin 
ning of this pꝛeſent Chapter: But ik the opt 
nton were true, u would be hard to pꝛoue but 
that the ſaid generall Maxime were wholy a+ 
xain{t reafon,* then it were void , but J haue 
tiztfictently anſwered thereto as me ſeenicth, 
x that it is ex inct in the Law alſo in conſc: 
ence, except ignoꝛuͤce help it to be appoꝛcioned. 
Ind mozeoucr, fozalmuch as appoꝛciomnent 
t ſuſfered in the Law, where part of gt oma 
Ditch: 


Ther 7. Chapter. 


diſcendeth to the granter, becauſe no defalt ca 
be aſſigned in himnome thinke no default can 
be aſſigned in hun in conſcience, when he is ig 
noꝛant of the law oꝛ of che deed, though iuch 
ignoꝛance do not excuſe in plaw ot the rcalme. 
St. Jam content with thy opinion in this de 
halle at this time, 


Ihe 15,queſtion of the Student. 
Cap. 17. 


Man aratcth a Rent charge out of two 
acres of ſand, and after the grauntoꝛ ins 
fcoffeth H. . in one of the ſaid twoacres 

to the vſc of the ad B. H. ano of his heires, 4 
alter the ſaid B. Hart. intending to cxtin alt 
the rent, cauleth the laid acre to bee receuered 
againſt hun to his owne vie in a wut of Entry 
in the Poſt in che name of the graunter and of 
others after the common courſe, the graunte 
not knowing of it and bytozce of the ſaid reco⸗ 
uery the o her demaundantg enter and die ly⸗ 
uing the graunt ee, ſo that the grauntoz 18 lei 
ſed of ail by the ſurumoꝛ to che vie of the ſaid 
HB. G. Whether 15 the tatd rent extind in con⸗ 
ſcience in part, oꝛ in all, oꝛ no part #12, 1 am u 
doubt of the lawn this caſe. 5 In what point: 
D. whecher thc wizole rent be going out of 5 
acre that remauicih in the hands of the gran- 
to2, becauſe the raunt commeth to the land 
by wap of recouerie oꝛ that it ſhalbe extinct in 
law but aftcr the poꝛtion, becauſe the grauntee - 
hath not the acre to his owne vle, 02 that the 
whole 
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whole rent ſhall be cxtin in the Lad. S. The 
rent cãnot be whole going out of the acre that 
the grauntoz hath : foz this recouerie is vpon 
a feined title, and the grauntoꝛ becauſe hee ia 
ſtraunge to it ſhalbe well recctued to failifie it. 
But tf the Recouery had bene vpon a true tt- 
tic,then it had beene as thou ſaiſt, it the graun- 
tee recouer the one acre againſt the grauntour 
vpon a true title, the grauntoz ſhall pay the 
whole rent out of that land that remaincth in 
his hand:and as to the vſe it maketh no inat⸗ 
ter to the grauntoꝛ as to the law in whom the 
vſe be: foz the poſſeſſion without the vie ex⸗ 
tinguiſheth the Whole rent as againſt him in 
the law, alwel as if the poſſeſſion and vic were 
both topned together in the grauntee. 

Do. Then me thinketh that the ſapd Henry 
Dart is bound in conſciente to pay the graun⸗ 
tee the rent after the poꝛtion of that acre that 
was recouered,fo2 it cannot ſtand with con ſ. tz 
ence that he ſhould toſe his rent, and haue no 

20fits of the land. t. Then of whom ſhall Hee 
h ue the other poꝛtion of his rent? D. Is the 
jaw cleere that the acre that the grauntoꝛ hath 
ſhall be in this caſe diſcharged in the law? S. J 
take the law ſo, 

D. und what in conſctence 2 S. Is againſt 
the grantoz me thinketh ails it is extina in co 
ſcience, foꝛ the reaſon that thou haſt made in Þ 
16, Chapter. Foz it ts all one in conſcience in 
this caſe as againſt the grauntour , whether 
the recouerte were to the vſe of the graunter ox 
not, ſpecially ſecing that the grauntoꝛ is not 
p:1up to the recouerp:;foz the vnity of * 
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is ß cauſe of extinginſhment of the rẽt gainſt 
the grantoꝛ both in law and confcience, where 
ſocuer the vic ber. But if the grauntoꝛ had bin 
pꝛiuie to the cauſe of extinguuhment , as her 
was in the caſe that J put in the laſt chapter, 
where the grantoz enfeoffed the granta of one 
of the acrcs to the vle of the granter, there it is 
not extinat in conſcience in that acre that re⸗ 
maineth in the hands of the grantoz, though it 
be extincted in the law, becauſe hee wag pꝛiuy 
to the extinguiſhment himſelfe: but he is not (a 
in this caſc,+ therfoze it is extinqt againſt him 
in law a conſcience. And ther fe me thinbeth, 
that the grantee (yall in conſcience haue the 
whole rent of the fatd B. Hart, that cauſed the 


aid recouerie to be had ix his name, foz in him 


was all the defauit: but it is to be vnderſtod, 
that in all the caſes, where it is ſaid befoꝛe in 
this chapter, oʒ in the chapter next befoze, that 
the rent is extina in the law. and not in conſci⸗ 
ence, that in ſuch caſe, all the remedies that the 
party might firſt haue had fox the rent at the 
common law by diſtreſle, aſſiſe, oz other wiſe, 
are determined, a the party that ouaht to haue 
the rent in conſcience ſhall be dꝛiuen to ſue fox 
his remedy by lubpena. D. J Am content With 
thy conceit in this matter foꝛ this time. 


; q The 16. queſtion of thc Student. 
Cap. 18, 
A Villeine is graunted to a man fo2 terme ot 


life , the yillaine purchaſcth lands to him 
and 
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nl and to his heirs,the tenant foꝛ term of lift en 
* treth:in this caſe by the Law he ſhal entop the 
bin lands to him and to his heirs, whether ſhal he 
Lan doe ſo in tkewiſe in conſcience? 
fer | D. Me thinketh it firſt god to ſæ whether 
* it may ſtand with Conſcience, that one man 
1. map claime another to be his villem, and that 
* he map take from him his lands and godg, # 
hit put his body in pꝛiſon if he Will, it ſcemeth her 
my joueti not his neighbour as himlcite that doch 
fo ſo to him. 

— St. That Law. hath bin ſo long vſed in this 
th, Reolme and in other alſo, and hath bin admi: - 
the ted ſo long in the Lawes of this Realme,ant? 
the | of diuers other laws alſo, and hath bern arfir« 
un med by 81ſhops, A bbots, Pꝛiourg, and ma⸗ 
od, ny other men both Spiritual and Tempozal, 
on which haue taken aduantage by the ſatd law. 
hat and haue ſeiſed the lands and goods of their 
ſci⸗ villeines therebp , and call it their right en⸗ 5 
the | heritanceſoto do: that J thinke it not gud | 
the nowts make n doubt, ne to put it in argu⸗ 
lle, ment whether it ſtand wich conſcience oꝛ not, 
ne and therefoze I pꝛay thee, admitting the law 
foz in that behalte to ſtand in Conſcience, ſhew 
ith me thine opinion in the queſtion that J haue 
made. 

D. Is the law clœre that he that hath the 
villein but onlp fo terme of ufe, ſhall haue 
the lands that that villein purchaſeth in fox 
to him and to his heires. 

S. Ve verily I take it ſo. 

of D. I ſhould haue take the law otherwiſe: fox 
im My. if a 


The I 8. Chapter. 
if a Seignioꝛp be grauntedto a man foꝛ terme the 
ot like and the tenant attourne,x+ after the land ther 
eſchcat and the tenant foz term of liſe entreth, law 
he ſhal haue there none other eſtate in the land lo ſw 
than he had in ö Seignioꝛie: and me thinketh let n 
that it ſhould be like 1aw in this caſe, and that pini 
the Lo2d ought to haue in the land, but ſuch to tt 
eſtate as he hath in the villeine.S. The caſes haut 
ber not alike, foꝛ in the caſe of the eſcheate the of y. 
tenant toꝛ terme of life of the Seignioꝛp, hath erec 
the lands in the ipcu of the S eignioʒp, that is he b 
to ſap, in the place of t Seignioꝛp a the Seig⸗ to tl 
mozy is cler rip extind:but in this caſe he hath in h 
not the land in the lieu ofthe vuleine, foz her thy! 


ſhall haue the vuleine ſtil as hc had befoze, but pꝛa 
he hath the lands as a pꝛoſit come by means of | alm 
the villeine, which he ſhall haue in like caſe as othe 
the vulein had them, that is to ſap, ot all gods En 
and chatels he ſhal haue the whole pꝛoper ty, æ ring 


of a leale foz terme of peercs he ſhall haue the pini 
whole terme, and foz terme of like he ſhall haue tit io 
the ſame eſt ate the Loꝛd ſhall haue the land pꝛa) 
during the life of the villetn, and of land in fee thot 
ſimple, and of an cſtate taile that the vilieine thee 
hath,the Lo2d (hal haue the whole fee ſimple, wh 
although he had the villem but onlp foz terme Wo 


of perres, ſo that he enter oꝛ ſeiſe act oꝛding to 
the law befoze the villien allen, oz elie he ſhall 
haue nothing. 
D. UAerup, and if the law be ſo, J think con⸗ 
ſcience followeth the law therein. F oz admit⸗ 
ting that a man map with confcience, haue an 
other man to be his villein, the tudgemẽt of the A 
Law in this caſe(as to determine what eſtate | 
the 
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the Loꝛd hath in the land by his entty ) is nei⸗ 
ther againſt the law of reaſon no2 againſt the 
law of God,and therefoze conſcience mult fol- 
lad the law ofthe Real:ne. But J pꝛay thee 
let me make a little digreſſion to heare thine o⸗ 
pinion in another caſe ſomewhat pertaining 
to the queſtion, and it is this: It an Executoʒ 
haue a villeme, that᷑ his teſtatoz had foz terme 
of per es, ⁊ he purchaſeth lands in fer, and the 
executoꝛ entreth into the land, what eſtat hath 
he by his entry:; S. A fec ſimple, but that ſhalbe 
to the behwte of the teſtatoꝛ, a ſh übe aa aſſets 
in his hands. D wei then Jam content with 
thy conceipt at this time in this caſe, and Þ 
pꝛay thx pz2cad to another queſtion S. Fox 
almuch as it appea eth in Mag caſet in ſome 
other beloꝛe, that ti ano vledge of the law of 
England is right 1eceſfarte foꝛ the go oʒde⸗ 
ring ok the conlc ience: J would hcare thine o⸗ 
pinion, It a man miſtake the law, what dã ger 
it is in conſcience, foꝛ the miſtaking of it. D. FJ 
pꝛay thee put ſome calc in certaine therof that 
thou doubteſt in, J will with gad will ſhew 
ther mp minde therein, oꝛ elſe it will be ſome: 
what long oꝛ it can be plainly declared, and J 
would not be tedious in this wziting. 


The iy. queſtion of the 


Student. 
Cap. 19. 
A Man hath a Vile ine for terme of life, the 


villein purchaſeth lands in fee as in the caſe 
Mig ot 
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of the laſt Chapter, and the tenant fo; terme 


of life entereth, and after the Uilleine dpeth , 
he in the reuerſion pꝛetending that the tenant 
toʒ terme of lie hath nothing in the land, but 
fot terme of life ot the Millaine, aſketh coun»? 
ſaile of one that ſheweth him that hc hath god 
right to the land, and that Hee may lawfully 
enter, and thzough that counſaue hee in the re 
ucrſion entereth, by reaſon of the which en⸗ 
try. great ſuits and expences follow in the 
Law. to the great hurt of both parties: what 
danger is this to him that gaue the counſauc: 
D. whecher meane ſt thou that her that gane 
the counlatie, gaue it willingly againſt the 
Law. oꝛ that he was ignozant of the Law 
Stu, That he was ignoꝛaunt of the Law : fox 
ifhe knew the law,and gaue counſaile to the 
contrarie,J think him boũd to reſtitutio,both 
to him againſt whom he gaue the counſaile, e 
alſo to his client it he would not haue ſued 
but foꝛ his counſaile )of all that they bee dam- 
nified by it. 

D. Then will J pct further aſke ther this 
queſtion, whether he ol whom he aſketh coune 
ſaue gaue himſcife to learning, and to haue 
knowledge ok the la w alter his capacitie, oꝛ 


that he twke vpon him to giuc counſaile, and 


twke no ſtud:e competent to haue learning: foʒ 
if he did ſo, J think he be bounden in conſci⸗ 
ence to reſtitution of ali the colts and dama⸗ 
ges that he ſuſtained, to whom her gaue coun⸗ 
faile, if he would not haue ſued but through 
his coumſaile, and alſo to the other partie. 
But if a man that hath taken ſufficient ſtudy 

in 


DDr 
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erm in the law, miſtake the law in ſome point that 


eth, is hard to come to the knowicdge of, he is not 65 
nant bounden to ſuch reſtitution,foz he Hath done 5 {IX 
„but in him is: but if ſuch a man knowing the Law 15 
oun- giue counſel againſt the law, hee ia bound in 1 
geod conſcience to reſtitution of coſts and damages * 
fully (as thou haſt ſaid befozc and atſo to make as 18 
e re mends koꝛ the vntruth. 1 
en⸗ Stu. What it he aſke counſell of one that her Wks 
the knoweth is not learned, and hee giucth him . 
vhat tcounſell in this caſe to enter, by foꝛce whereof 611 
auc: he entreth! Do. Then ber they both bound in 1 
zjatte | conſcience to reſtitution, that ts to ſay, the par⸗ Nt 
the tie ik he be ſufficient, and elie the Counceilour 4 
we becauſe he allented and gaue counſcii to the fi 
: foz wong. 4 
the St. But what is the Counſelloꝛ in that caſe Mis | 
oth bounden to him that hee gaue connſcl to: Do, 1% 
„ E To nothing: For there was as much default . 
ued in him that aſked the connſcil, as in him that 1 
Im- gaue1t,foz he aſked counſeil of him that hee Tt 
: knew was ignozant, and in the other was de- 4 

his fault fo: the pꝛeſumption. that hee would take f *! 
une bpon him to gie counſell in that hee was ig⸗ 4 
zue noꝛant. , x | 

OZ Sc, Wut What if her that gaue the counſetk, Tis: 
nd knew not bit that he that aſked it, had truſt in * 
foz him, that he could and would giue him god 0 
c. counſell, and that he aſked counſell foz to oꝛder br. 
ia- well his conſcience, howbeit that the trueth 1 
n- was, that he could not ſo d0? 1 
gh D. Then is he that gauethe counſell boun- 

e. den to offer to the other amends, but pet the us 

Pp ther map not take it in conſcience. 1 


in NJ tity. S. That 
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S. That were ſomewhat? perilous, Foꝛ haps 
ly he would take it though he haue no right to 
it, except the wozid be wel amended. D. What 
thinkeſt thou in that amendment? Stu. J traſt 
euery man will doe now in this wozld as they 
would be done to, ſpeake as they think, reſtoze 
where they haue done wrong , refuſe money tt 
they haue no right to it, though it ber offered 
them, do that they ough: to do by conſcience, E 
though that they cannot be compelled to it bp 
no Law, and that none will giue counſeil , but 
that they ſhal thinke to be accoꝛding to conſcis 
encc,and if they do, to do what they can to res 
fozme it, and not to intermit themſelues with 
ſuch matters as they be ignoꝛãt in, but in ſuch 
caſes to ſend them that aſke the counſell to o⸗ 
ther, that they ſhall thinke bee moze cunning 
than thep are. 

D. It were very wel if it were as thou haſt 
ſapd, but the moꝛe pitic, it is not alway ſo, 
And eſpecially there is great default in gitiers 
of counſeli, foꝛ ſome foꝛ their owne lucre and 
pꝛolit giue counſel to comfoꝛt other to ſue that 
they know haue no right, but J truſt there bee 
but few of thein : and ſome foz dꝛead, ſome foz 
fauoz, ſome foz malice, and ſome vpon conſidce⸗ 
rations,and to haue as much done foz them an 
other time to hide ů truth. And ſome take vpõ 
them to giue counſell in that they bee ignoꝛant 
in, and pet when they know the truth will not 
withdꝛaw that they haue muldone, foz they 
thinke it ſhould be greatly to their rebuke, and 
ſuch perſons follow not this counſel, that ſaith 
That we haue vnaduiſedly done, let vs with 

| good 
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ap* good aduiſe reuoke again. S. Ind i? a man giue 


to counlell in this Realme after as his learning 

hat and couſcience giueth him, and regardeth not 

uſt the Laws of the Realme, giueth he god coun⸗ 

hey ſell: Do. If the law of the Realme dee not in 

oe that caſe againſt the law of God, noz againſt 

p if the law of rcaſon , hee giueth god coun⸗ 

red fell: Foz cuerp man is bound to follow the 

„ E - law of the countrep where he 19s,f12 it be not a⸗ 
by |} gamlt the ſaid lawes. and ſo may the caſes be, 
ut that he may bind himſelfe to reſtitution, £ S. At 
cia this time I wil no further trouble ther in this 
e⸗ queſtion. 

th 

ch The 18. queſtion of the Student. 

0z 

ig Cap. 20. 

ſt F a man ot his metre motion giue lands to 
J, H. . and to his heires by Indenture, vpon 
8 a condition, that he ſhall verely at a certaine 
d dap pap to Jo. at Stile out of the ſame land a 
t certatne Rent, and if hee do not, that then it 
r ſhalbe la wfull to the ſaid Jo.at Stile to enter 
2 Ec. if the rent in this caſe be not paicd to John 
a at Stile, whether may the ſa!d John at Stile 
1 enter into the lands by conſcience, though her 
3 may not enter by the law?D. May he not enter 
t in this caſc by the Law, ſith the wozds of the 
g Indentuie be that he ſhall enter ? S. No veri- 
) lp, Foz there is an auntient Marune in the 
| Law, that no man ſhall take aduantage in a WM 
| condition,. but he that 1s partie oꝛ pꝛiuie to the 5 
condition, and _ man is not party noz pꝛiuv 

where 


c 20, Chapter, 
wherekoꝛe he ſhail haue no aduantage of it, D. 


Though hee can haue no aduantage of it ag 


partp, pet becauſe it appeareth euidently that 
the intent of the giuer was, that ik her wert 
not paid of the rent, that hee ſhould haue the 
land: It ſer meth that in conſcience he ought to 
haue it, though he cannot haue it by the law. 
S. In many caſes the intent of the partie, is 
void to all intents,if it be not grounded accox* 
ding to the law: And therefoze if a man make 
à leaſe to another foꝛ terme of ie, and after of 
his mecre motion he confirmeth his eſtate oz 
ter me of life to remaine after his death to ano- 
ther, and to his heires, In this caſe that re⸗ 
mainder is voto in law and conſcience, foꝛ bp 
the law t here can no remainder depend vpon 
no eſtate, but that the ſame eſtate beginneth at 
the ſame time that the remainder doth: Ind in 
this caſc the eſtate began befoꝛe, and the confir- 
mation enlarged not his eſtate, noz gaue him 
no new eſtate. But if a leaſe be made to aman 
fo: terme of another mans life, and after the 
leſſoʒ only of his merre motion confirmeth the 
land to the leſſee foz terme of his owne ne, 
the remainder ouer in fer, this ig a god re- 
mainder in the law and conſcience; and ſo mee 
thinketh the intent ot the partie ſhall not ber 
regarded in this caſe. Do. And in the firſt caſe 
that thou haſt put, me thinketh though it paſſe 
not by way of graunt of that, yet ſhalt it paſſe, 
as by the wap of remainder of the reuerſion, 
foz euery deed ſhalbe take moſt. ſtrong againſt 
the grauntoꝛ, and the taking of the deed in this 
caſe is an attoznement in it leife,Sr,/That can 


not 
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not be, foz her in the remainder ig not party to 
the deed,and therefoze it cannot be taken bp Þ 
way of graunt of the reucrſion : fo no graunt 
can bee made but to him that is partie to the 
derd, except it be by wap of remainder, And 
therfoze if a man make a lcale foz terme of life,. 
and after the leſſoꝛ grant to a ranger that the 
tenant foꝛ terme of jife ſhal haue the !ad to hum 
and to his heircs, that graunt is void if it ber 
made ouip of his meere motion without reco- 
pence, And in ikewiſe if a man make a Leaſe 
foz terme of life, and after graunt the reuerſion 
to one foꝛ terme of life, the remainder over in 
fer, and the tenant atturneth to lum that hath 
the eſtate foꝛ terme of life onlv, intending that 
he onely ſhould haue adu»ntage of the graunt, 
his intent is void, ⁊ both ſhai! tate aduantage 
therof,and the attoznement ſhalbe taken god, 
Accozding to the graunt: And lo in this cale, 
though the feoffour intended that if the rent 
were not paid. that the ſtraunger (ould en⸗ 
ter, yet becauic the law giueth him no entry in 
that caſe, that intent is void, ⁊ the ſame ſttan⸗ 
ger ſha'l ncither enter into the land by law noz 
conſctence. Do, What tail then be done With 
that land as thou thinkeſt afrer the condition 
b:oken-Sc.J think that the feoffoꝛ in this caſe 
map lawfully reentcr,foz when the feoſtement 
was made vpõ codition that the feoffee would 
papa tent to a ſtranger, in thoſe wozds is cons 
cluded in the Law, that if the rent were not 
paid to the ſtranger that the feoffoꝛ ſhould re- 
enter: fo thoſe wozds vpon condition impiy 
ſo much in the law though u ber not expꝛeſſed. 
| Ind 


e21.Chapter. * 
Ind then when the feoſtoꝛ went further # aid the d 
that ik the rent were not paid, that the ſtrager ter b 
ſhould enter, thoſe woꝛds were void inß law: greta 
and ſo the cffc of the deed ſtod vpon the firſt this 
woꝛds whereby the keoffoꝛ may renter in law D 
c conſcience:but if the firſt woꝛds had not bin haſt 
conditional, I would haue holden it the grea⸗ uen 
ter doubt. D. J pꝛay thee put the caſe thereof dert 
in certaine with ſuch woꝛds as bee not condi⸗ the! 
cionall that J map the better perceiue what whi 
thou meaneſt therein. ſhal 
8 ton: 
The 19 queſtion of the Student. ſon 
me! 
Cap. 21. ne! 
ten 
Ma maketh a Feoffe ment by deed inde _ 
ted,X bp the ſame ded it is agreed, that .- you 
the feoffer ſhal pay to A. B. e to his heirs he 
a cer taine rent perclp at certaine daies, æ that We 
if he pay not ß rent, thẽ it is agreed that J. ſo, 
oꝛ his heires ſhall enter into the land, and after pa 
the feoffee paicth not the rent, then the queſtid it | 
is, who ought in conſcience to haue this land (cl 
and rent. Do. Ere wee argue what conſcience rie 
wil, let vs know firſt what the Law wil ther⸗ ſa) 
in. S. I thinke that by the law neither the feofs | tb 
fo2 ne vet the ſatd J. B. hall neuer enter into of 
the land in this caſe foz nonpapment of the * 
rent, foꝛ there is no reentry in this caſe giuen to 
to the fcoffor foꝛ not papment of the rent as ca 
there is in the caſe next befoze,x the entry that 0? 
ts giuen to the laid . B. foꝛ not paiment ther⸗ ſc 
of is void in the law,becauſe he is eſtrange ta | v 


the | 
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d the derd, as it appearcth allo in the next chaps 
et ter befoze. Ind therefoꝛe me thinketh that the 
v: greateſt doubt in this caſe is to ſee to what vic 
ſt this feoffement ſhall be taken. 
w PD», There appeareth in this caſe as thou - 
n haſt put it, not cõſideration ne recompence gi⸗ 
1 uen to the feoffoꝛ, whereupon any vſe may bee 
f deruied: and ik the caſc be ſo inderd, and that 
= the feoffour declared neuer his wind therin, to 
t what vſe ſhall it then be taken? St. I thinke it 


ſhalbe taken to be to the vſe of the feoffer ag 
long as he paieth the rent, foꝛ there 1s no rea⸗ 
ſon why the feoffer ſhould ber buſicd with pai⸗ 
ment of the rent hauing nothing foz his laboz: 
ne it map not coueniently be taken that the in⸗ 
tent of the feoffour was ſo, except hee expꝛeſ⸗ 
: ſed it, and then it mult be take that her enten⸗ 
5 ded to recõpẽce the feott foꝛ the buſines, that 
he ſhould haue in the paunent ouer. and by the 
Woꝛds following his intent appearcth to bee 
| fo, as me thinketh , foz if the rent were not 
paid, he would that J. B. ſhould enter, and fo 
it ſeemcth he intended not to haue anp vie him⸗ 
ſcife;:and thus me ſermeth this caſe ſhould va⸗ 
rie from th: common caſe of vſeg, that is to 
ſap, it a man ſeiſed of land make a feoſfement 
thereof, ⁊ it appeareth not to what vſe the fe⸗ 
offemer was made, ne it is not vpon anp bar : 
gaine oz other recompence, then it : ſhal be take 
to be to the vle of the feoſfoꝛ, except the cotrarp 
can be pꝛoued by ſome bargaine, oz other like, 
oz that his intent at the time of the liuerie of 
ſeiſon was expꝛeſſed that it ſhould bee to the 
vic of the teoffer oz of ſome other, and then it 
| | all 
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ſhal go accoꝛding to his intent:but inthis caſe 
me thinketh it ſhalbe take that his intẽt was, 
that it ſhould firſt be to the vſe of the fcffer, for 
the cauſe befoze rehearſed, except the contrary 
can be pꝛoued, # ſo that knowledge of the intet 
of the feffoꝛ 15the greateſt certainty foꝛ know - 
ledge of the vſe in thts cafe as me ſermeth: but 
when the froffour goeth further and ſaith, that 
if the rent be not paid, that then thc faid J. B. 
ſhould enter into the land, then 1t appeareth 
that hia intent was t hat the rent ſhould ccaſe, 
and that A. B. ſhould enter into the land, and 
though he may not by thoſe wo2ds enter into 
tie land aſter the rules of the la w, and to haue 
krec hold, pert thoſe woꝛds feeme to be ſufficient 
to pꝛoue that the intent of the keoftoꝛ was that 
hee ſhould haue the Vic of the land: for ſit h her 
had the rent to his owne vic, and not to the 
vſe of the frff92 fo it ſccmeth he (hall haue the 
bſc of the land that is aſſraned to him fo2 the 
paiment ot the rent. Do. But J am ſome what 
in doubt whether he Had the rent to his owne 
bſc:foz the intent of the feotfoꝛ might bee that 
he Horrld pay the rent fort him to ſome other, 
oꝛ ſome other vſe might bee appointed thercof 
by the fcoffoꝛ. S. If ſuch an intent can be pꝛo⸗ 
ued, then the intent muſt be obſerued: bit wer 
ber in the caſe to wit, to what vſe it ſhall ber 
taken it the intent of the keoffoꝛ cannot be pzo- 
ned, and then me thinketh it cannot ber other= 
Wile taken, but it ſhall bee to the vſe of him to 
whom it ſhould ber paid: fo though it ber cal⸗ 
led a rent, pet it is no rent in law, ne in the 
Jaw ye ſhai neuer haue remedy foz it, though it 
Were 
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were aſſigned to him, and to his heires with⸗ 
out condition, neithec by diſtreſſe, by aſſiſe, by 
Wꝛit ot Annuity noꝛ other wile, but he all be 
dꝛiuen to ſue in the Chaunceric foz his reme= 
die, and then when her ſueth in the Chauncc⸗ 
tie, her muſt ſurnnſe that he ought to haue it by 
conſcie ice. and that he can haue no remedy toz 
it in the law. Ind then, ſith he hath no remedy 
to come to it but by the way of conſcience , it 
ſeemeth it al be takẽ, that when he hath reco⸗ 
uered it that he ought to haue it in colcience, ⁊ 
that to his owne vic, without the contrary can 
be pꝛoued, and it the contrarp can bee pꝛoucd, 
and that the intent of the fcoffoz was, that her 
ſhould diſpoſc it foꝛ hun as hee ſhould appoint, 
then hath he the rent in vſe to another vie, and 
{9 one vic ſhould be depending vpon another 
ble, which is ſeldome ſern, and ſhall not be in⸗ 
tended till it be pꝛoued: and ſo, ſith no ſuch mat- 
ter is here expꝛelled, ine thinketh the rent hall 
be taken to be to the vic of hun that it is patch 
to, and the land in likewiſe that is appointed 
to hum foz not patinent of the ſuid rent, (hal ber 
alſs to his vſe,how thinkeſt thou, will conſci⸗ 
ence ſerue therein? D. I thinke that as thou 
takeſt the law now , that conſcience (in this 
caſe and the Law ve all one, foꝛ the law ſear⸗ 
cheth ß ſame thing in this cale, to know the 
caſe that conſcience doth, that is to ſay, the 
intent of the froffoꝛ, and therefoze J would 
8 th further in one thing. Stu. What ig 
that: 
D. That ſith ß intent of þ feffoz ſhalbe fo much 
Fegarded in this caſe ; why it ought not allo 
to 
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to be as much regarded in the caſe that is in þ 


laſt chapter next befoꝛe this, where the woꝛds 8 
be conditional, ⁊ giue the feofoz a title to reen t 
ter:foz me thinketh,that though the fettoꝛ may K 
in that caſe reenter foz the condition b2oken, ü 
that pet after this entrp, he ſhal be leiſed of the c 
land after his entry to the vic of him, to whom 0 
the land was aſſigned by the ſaid Indenturt 0 
foz lacke of paiment of the rex: ,becauſe the in 9 
tent of the feoffoz ſhal be taken to be ſo in that U 
caſe aſwell as in this. Ind J pꝛay ther let me 8 
know thy mind, what diuerſitie thou putteſt t 
betwerne them S. Thou dꝛiueſt mee now to a | © 
narrow diacrfitie,but yet will anſwere the 1 
therein ag wel as J can. B. But firſt ere thou K 
ſhew me that dier litie, J pꝛay ther ſhew mee h 
how Uſes began, and why ſo much land hath ti 
been put in vſe tn this Realme as hath bin. S. le 
J will with god will ſap as nice thinketh . (1 
therein. | Ti 
1 D 

q How vſes of land firſt beg an, and by hat b 
lau, and the cauſe why fo much la v 

| is put in Vice, a 

ol 

"ap. 2 2, tf 

HP Ki 

Ses Were relerued by a ſecõdarp cõclu⸗ lu 

io of Þ law of reaſon in this maner:whe la 

the general cuſtom of pꝛoperty, wherby I, 

encrp man knew his own cod fro his neigh⸗ th 
boꝛs was bꝛought in among þ people: It fol- 21 
jo wed of reaſon þ ſuch lands a gods ag a mi - 
had, ought not to be take from him but by his ve 
aſſent h 
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aſſent oꝛ bp o2der of a law :# then ſith it is ſo 
that euery man that hath lands hath thereby 
2 things in him. that is to ſay,the poſſe ſſion of 
the land Which after the law of Eng land 18 
called the franktenement oz the freehold, 1 the 
other is authoꝛit e to take thereby the pzotirs 
of the land: wherefoꝛe it followeth that he that 


hath land + intendeth to giue onely the poſleſ- 


ion ⁊ freeho!d therof to another,+ to ke pe the 
pꝛolits to hiinſelf, ought in reaſon 8 conſcience 
to haue the pꝛofits, ſe ing there is no law made 
to pꝛohibite, but that in conſcience ſuch reſer⸗ 
uation may be made. And ſo when a man ma⸗ 
keth a feoffemẽt to another and intendeth that 
he himſeife (hal take the pꝛofits, then the icffer 
is ſaid ſeiſed to his vſe that (23 infcoffed him, þ 
is to ſap, to the vſe that he ſhall haue the poſleſ⸗ 
ſion ⁊ freehold thereof as in the law, to the in⸗ 
tẽt that the feffoꝛ ſhal take the pzofits:and vn⸗ 
der this maner, as I ſuppoſe, vſes of land firſt 
began. C. It ſeemcth that the refering of fuch 
vſe is pꝛohibited by the law, but if a nan make 
a feoffemẽt and reſerue the pꝛofits, oꝛ any part 
of the pꝛoſit, as the graſfſe,wwb oz ſuch other, 
that reſeruat ion is void in the law: mee thin= 
keth it is all one to ſap, that the law iudgeth 
ſuch a thing if it be done to ber void, 2 that the 
law pꝛohib:teth that ß thing ſhall not be done. 
S. Truth it is that ſuch reſeruation is void in 
the law as thou ſail, and that is by reaſon oi a 
Maxime in the Law chat willeth y ſuch reſer⸗ 
uation of part of the fame thing ſhalbe iudged 
bad in the law: but pet the law doth not pꝛo⸗ 
hibite that no ſuch reſeruation ſhal be made, 

N vut 
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but if it be made it iudgeth of what effect it (hat 
be, that is to ſay,that it ſhall be void, and ſo hee 


that maketh ſuch releruation offendeth no law 


thereby, ne bꝛeaketh no law therebp, and ther 
toꝛe the reſeruation in conſciencc is god: but if 
it were pꝛohibite by ſtatut that no man ſhould 
make ſuch reſeruation, ned no feffemet of truſt 
ſhould be made, but that al che feſtemẽts ſhould 
be to the vſe of him to whom poſſeſſion of the 
land is giuen:the n the reſcruation of tuch vics 
againit the Statute ſhould be void, becauſe it 

were againſt the law yet ſuch a ſtatut ſhould 
not be a ſtatute againſt reaſon, becaule ſuch v 

ſes were arlt groũded and relerued by the law 
of reaſon, but it ſhould pꝛeuent the law of rea- 
ſon, ⁊ ſhould put a way th: colideration wher- 

bpon the law of reaſon was grounded beſo:e 
the ſtatut made. And then to the other qucitts, 
that is to ſap, Why fo much land hath been put 
in vſc,it wube ſomewhat long # paraucnture 
to ſome tedious to ſhew ai the cauſes particu- 
larly:but the very cauſe why the vſe remained 
to the feffoꝛ notwithſtãding his own feffemet 
02 finc,t ſometime not withſtanding a recoue⸗ 
ry againſt hun, is all vpon one conſideratiõ af- 
ter the cauſe and entent of the gift, ine oꝛ reco⸗ 
ucty, as is afozeſard.D. Though reaſon may 
ſerue, that vpon a feffement a vſe map be reſer- 
ued to the feoffoz by the intent of the feoftoz a- 
gainſt the foꝛme ot his gift, as thou Haſt ſaid 
befoze, vet I maruei much how an vſe map be 
reſetued againſt a fine, that is one of Þ higheſt 
18eco2ds that is in the law,andis taken in the 
Law of ſo high effec that it ſhould make an 

J end 
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end of all ſtrifes, oꝛ againſt a recouery that ia 
oꝛdeined in the aw to2 them that bee wzonged 
to recoucr ther rigiůt by:and me thinketh that 


great inconuemence # hurt map follow, when 


ſuch Recoꝛds may fo light ly ba auoided by a 
ſecret intent oꝛ vſe ot the parties ⁊ by a Nude 
and bare auer rement æ mater in derd, and ſpe⸗ 
ci ally ſith ſuch a matter in ed may be allead⸗ 
ned d is not true, wherby map rile great ſtrife 
betweene the parties, + grea: conkuſion e vn⸗ 
certainty in the low: bur neuertheleſſe ſith our 
intent is not at this time to treat of that mat⸗ 
ter, J pꝛay thee touch ſhoꝛtiy ſome of the cau⸗ 
ſeg, why there hath bin ſo many perſons put in 
eſta:c of iands to the vic of other, as there Hath 


bin, loꝛ as J hcare ſap,few men bee lole ſeiſcd _ 


of their owne land. ot. There hath been many 
cauies thereof, of the which ſome be put awap 
dy dier tazuts, ſome remain pet:wherfoze 
thou ſhait vader{tand,that ſcme haue put their 
land in icoſtfement ſecretly, to the it ent pᷣ they 
that hie right to the land, ſhould not know 
againſt why to bꝛing their action, and that ig 
I mewgar remebied by diters Statutes that 
giue actions agauiſt Parnozs and takers of 
the p2otits. And ſomc time ſuch feoffements of 
truſt haue bin made to haue maintenãce 8 bea⸗ 
ring of their le offer s, which peraduẽ ture were 
gat Loꝛds 02 rulers in the Countrep : and 
therefoꝛe to put awap ſuch maintenance, tre⸗ 
ble damages be gruen by ſtatute againſt them 
that make ſuch froſkements foz maintenance. 
And ſometune the» were made to the ble of 
Mortmaine, which might then ve made withs 

N. out 
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out forferture thongh it were pꝛohibited that p 
fro hoſd might no? be give n Nortmain, Wut 
that is put awap by the llatute of R. 2. Ard 
Comme they were made to defraud the Loꝛds 
of warde, relicka,harrictg, and of the lands ok 
their villeins: bit thoſe points bee put a way 
by dtuers ſtatutes made m the time of bing H. 
the . Sometime they were m de to auoid exe⸗ 
cutions vpon Statute Staple, ſtatute AJar- 
chant,# H ecormmiance : + remedtie 15 pꝛouided 
fo2 that that a man ſhall haue crecution of 
all ſuch lãds as any perlon is ſcifed of to p vſe 
of him that is ſo bound, it — tun of execution 
ſued in the 19 pere of H.p. And pet remame fe- 
o:tements,fireo,and recoueries in vſe of many 
other canſcs, in mancr ag many as there did 
befoꝛe the ſaideſta ute. Ind one canſe wh 
they be yet thus vico 15 to put ad ay tenancit 
by the curteſie and tiles of Dower, Another 
cauſc1s,foz that lande in vſe ſhal not de put in 
erecution vpon a ſtatutc Srüple, ſtatute d ar 
chant,noz 17 — . ce, but ſuch as be in the 
hands of the Hecogniſi at the time of the exe 
cution lcd. Ind (or! Tow lands be put in vic 
that they ſhould not be put in executton vpon a 
$v2it of Extenda tac as ad vilenuwam, And ſom— 
time ſuc vſes be made, that hee to whoſe bie 
ac may dec arc his will theror,t ſumerire fo2 
ſuertie of diuerg coneants in Tndenttires of 
mariage, dot ther barge ines, theſe 2 laſt arti⸗ 
cles,b e the chief ⁊ pꝛincipal canſe why fo much 
land is put in vſe,Xif>1ads in vſe be yot -fices 
neither in a Forme dõ noꝛ in an action of Debt 


againſt the here: ne they ſhall not be put in ex⸗ 
ecution 
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ecution by an Elegit ſued vpon a reconerie ag 
ſonie men ſap: t theſe be the very chice caules 
ag J now remember, why fo much tand ſtan⸗ 
be:hm vſe as there doth: x el the ſaid vies bee 
teſerued by the intent of the parties va derſtod 
32 agreed between them, and that many times 
direaly againſt the woꝛds of feockement, fine 
92 recouery, and that 1s done by the law of rea⸗ 
ſon, as is afoꝛeſaid. D. May not a vic bee aſſig⸗ 
ned to a ſtraunger, aſwell as to bee reſerued to 
the feoffour, ifthe tcoffonr ſo appouited it vpon 
ins feoffement x Stu. Yes aſwell, and in like 
wiſe to the feoffer, ⁊ that vpon a free gift with⸗ 
out anp bargain oz recompence.it the feoffoꝛ lo 
will. D. what if no feolleniẽt be made but that 
4 man g ant to his feffœ, that from hencefoꝛth 
he ſhal ſtand ſciſcd to his one vic, is not that 
vle chaunged, though there ber no recompence? 
Stu. I thuitie pes, for here was an vie in ile 
betoꝛe the gift, which he map as lawfully ae 
away. as he night þ land it he had it in poſleſ- 
ſion D. Ind what it a man being ſciled of land 
in fee, grant to another of his mere motion dd 
out bargaine oz recompencc,Þ he from thence⸗ 
fo:ch ſhall ber ſeiſed to the vic of the other, is 
not that graunt god-Sv. J ſuppotc that it is 
not god, foꝛ as I take the law, a man cannot 
commence an vſe but by nuery of leiſin oz vp⸗ 
on a bargaine oꝛ ſome other recompence. D. 
hold me contented with that tizou haſt ſa d in 
this Chapter fz this time, * 4 pꝛay thee ſhew 
ine what dinecſirp thou putteſt between thoſe 
two calcs that thou haſt befote rchearſ-v in 
the 10. Chapter and in the 21 Chapter ef this 
2 uz. pꝛe⸗ 
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pꝛeſent bokc. S. J will with nad will, 


| 

The diuerſitie betweene two caſes hereafter 
tollowing, whereof one is put in the 20. 
Chapter, and the other in the 21. 9 
Chapter of this preſent g 

Booke, 1 

0 

Cap. 33, . 

He firſt caſe of ß ſaid two caſes is this. Y 

man makcth a fcoffemet by deed indẽted n 

vpõ a condition 8 the feoffer ſhal pay cer⸗ 1 

taine rent perelp to a ſtranger, ⁊c.⁊ i he pay it hi 
not, p it ſhall be lawlull to the ſtraunger to en fi 
ter into the land. In this cafe J ſaid befoze in ſe 
the 20.Chapter,that {hc ſtraunger might not fo 
enter, becauſe that he was not pꝛiuie vnto the th 
condition. But J faid,that in that caſe the fe⸗ In, 
offoz might ia wfullp reenter by thefirſt woꝛds th. 
of the Indenture, becauſe they imply a condi⸗ os 
tion in the law, 2 hat the other woꝛds (that 1g the 
ts ſap )that the ſtraunger ſhould enter, be void {a 
in law # conſcience. Ind thcrefoze J ſaid far- me 
ther, that when the feoffoz had reentred, ! hat he 2 
was ſeiſed of the land to his owne vſe, and not Ct 
to the vie of the ſtranger, though bis intent at oft 
the making of the Feoffement , were that the beg 
ſtraunger after his entry, ſhould haue had the an! 
{and to his own ble, if he might haue entred by ter, 
the law. And the cauſc why J thinke that the bpo 
feoſtoʒ was ſeiſed in that caſe to his owne vic, hee | 
J hall ſhew ther afterward, The ſccond coſe gun 
is this, a man maketh a feoffement in fer, and it ag | 

8 
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ls agreed bpon the feoffement, that the feoffee 
(hail pap a perelp rent to a ſtranger / if he pap 
it not, that then the ſtranger ſhall enter into 
the lad, In this caſe J ſaid as it appeareth in 
the ſaid xxj Chapter, that if the feoffer payed 
not the rent: that the ſtranger ſhould haue te 
bſe :fthe land, though he inap not by the ruleg 
of the law enter into the land, and the diuerſi⸗ 
tie betwerne the caſcs me thinketh to ber this. 
In the firſt caſe it appcarcth as J haue ſaid 
befoze in the ſaid xx Chapter, that ihe fcoffour 
might lawtully renter by the law foz not pap⸗ 
ment at rent, then when he entred accoꝛding, 
he by that entry anoided the fart liuerp of ſey⸗ 


. ſin, in ſomuch that atter the rerntry hee was 
. ſeiſcd of the land of like eſtate as hee was be⸗ 
t foꝛe the feoffement : Ind ſo rematneth no⸗ 
e thing, wWhereupon the ſtranger might ground 
his vſe, but onely the bare graunt oz intent of 
5 8 the feoſtoꝛ, when he gaue the land to the feoffee 
b vpon condition that her ſhould pay the rent ta 
I the ſtraunger, and if not, that it [ould bee 
d lawfuli to the ſtranger to enter: ſoꝛ the feotte⸗ 
wg ment is auoided by the reentrp of the fetfuz as 
* J haue ſaid befoꝛe: and as J ſaid in the laſt 
t Chapter, as I ſuppoſe a nude 0z bare graunt 
it of him that is ſeiled of land, is not ſutfic ient to 
2 begin an vſe vpõ. D. A bare graunt may chage 
1 an vſe as thou thy ſcife agreed in the laſt chap⸗ 
ter, why then may not an vſe as well begin 
4 vpõ a bare graunt? . when an vie is in Ele, 
hee that hath the vſe may of his mære motion 
lc giue it awap if he will without recompence , 
it as he might the land ik he had it in polleſſion, 
x Nun, but 
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dut I take it foz a ground, that he canot ſo bes 
gin an vſe without a liuerp of ſeiſin,oz vpon a 
recompence oꝛ bargatie,# that there is ſuch a 
ground tn the law ß it may not ſo begin it ap⸗ 
peareth thus: Ft hath bin alway holdẽ toz lat, 
that if a man make a dad of feffement to ano 
ther ⁊ deltucr the deed to hun as his der d, that 
in this caſe he to whom the deed is deliuered, 
hath no title ne medling with the land afoze li⸗ 
ucrie of ſeiſin be made to him, but onip that hec 
map enter a occupie the land at the will of the 
feottoꝛ ⁊ there is no boke ſaith that the feoffee 
in that caſe is ſeiſed thereof befoꝛt liuerp to the 
vle of the teffee. And in likewiſe if a man make 
a deed of feffement of 2 acres of land that lie in 
2. ſhires, intending to giue them to the feotfee 
# makecth luery of ſeiſin in the one ſhire , 4 not 
in the other, in this caſe it is commonly holden 
in books that þ deed is void tothe acre where 
no kncrie is made. except it ite within ß view 
ſaue only that he map enter # occupy at wil, as 
ig afozeſard:# there is no beoke that ſaith that 
the deter ſhould haue tte vic of the other acre, 
foz it an vie paſſed thereby, then were not the 
derd doid vnto all intents , # pet it appeareth 
by the woꝛds of the deed that the feoffoz gaue 
lands to the fetter, but foꝛ incke ot liuery of ſei⸗ 
ſin ; gift was void, ſo me thinketh i 1s here, 
out liuery of ſeiſin be made accozding. But 
in ß {ccond caſe ot i ſaid 2. caſes the fe ff may 
not ro nter toꝛ non parment of the rent, and ſo 
the firſt hucry of ſeiſin cõtinueth and ſtandeth 
in etfed and thereupon the firſt vie may well 
de giu and take etc in the itt angei of ic land 
When 
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when the rent is not paid vnto him accoꝛding 
to che firſt agrerment. Ind ſo me thinketh that 
in the firſt caſe the vſc is determined, becauſe 
the liuery of ſeiſin, wherupon it commenced 15 
determined, # that in the lecond caſe the vſe of 
the land taketh effect in the ſtranger foz not 
: patmet of þ rent, by the grant made at the firft 
liuerp, which pet continueth in his effect, v this 
mer thinketh is the diuer ſitie betwerne the ca⸗ 
ſeg. D. Pet notwithſtanding the reaſon that 


: | thon haſt made, me think that if a man ſeiſed 
ö of lands, make a giſt thereof by a nude pꝛo⸗ 
p miſe, without any liuerp of ſeiſin oz recompece 
c to him made, and grant that he ſhall be ſeiſcd 
1 to his bſe, that though the pꝛomiſe be void in 
Y the lav. that pet nenertheleſſc it muſt hold and 
t ſtand god in conſcience and by the law ofrea- 
1 ſon:foz one rule of the law ofreaſon is, that we 
e map do nothing againſt tie truth, and ſith the 

: truth is that the owner of the ground hath 
9 graunted that he ſhal be ſeiſcd to the vſe of the 
t other, that grant muſt nerds ſtand in effect, oz 
b eiſe there ig no truth in the grauntoꝛ. S. It is 
e not againſt the truth ot the grauntoz in this 
h caſe, though by the graunt he ber not ſciſed to 
$ to vic of the other. but it pꝛoucth that hc hath 
= graunted, that the law will not warrant him 
, to graunt. wherefaze his graunt is void. But 
it if the grauntoꝛ had gone farther and ſaid, that 


y he would alſo ſuffer the other to take the pꝛo⸗ 
0 fits 0: the lands without let oz other inter⸗ 
t; ruptzon, oꝛ that hee would make him eſtate in 
Il the find when he ſho!11d bee required , then JÞ 
d think in thoic cales were boũd in conſciece, 
U 
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by that rule of the law of reaſon that thou haſt 
remembꝛed, to perfozm them, if he intend to be 
bounden bp his pꝛomiſe, oꝛ els he ſhould go a- 
gamſt his owne truth, and againſt his owne 
pꝛomiſe. But pet it ſha!lmake no vſe in that 
caſe,noz he to whom the pꝛomiſe is made ſhalf 
hate no ad ion in the Law vpon that pꝛomiſe, 
though it be not per koꝛmed, foꝛ it is called in 
the law a Nude 02 naked p:omrſe. And this 
me thinkech, thet in the firſt caſe of the ſaid 
two caſes, the gi ant is now auoded in theiaw 
by the reentry of the feoffoꝛ, and that the felfoꝛ 
is not boũden by his grant neither in law noꝛ 
conſcience, but in the ſecond caſe he is bound, 
fo that the vſe paſſeth fro him. as J haue ſaid 
befoze.D. I hold me content with thy conceit 
fo: this time, but I pꝛay ther ſhew mee ſome⸗ 
what moꝛe at large what is taken foꝛ a Nude 
contract, oꝛ a naked pꝛomiſe in the Lawes of 
England, and where an action may lye there 

vpon, and where not. St. J will with god will 
ſap as me thinkqth therein. 


What is a Nude contract, or naked promiſe 
atter the lawes of England, and whether 
any aclion may lye therupon. 


Cap. 24. 
ILIrſt it is to be vnderſtod that cotracs be 
E ounded vpon a cuſtom of the realm, ⁊ by 
> law that is called Ius gent ium, # not di⸗ 
rec iy bp the law of reaſon, foz when all things 
Were common, it needed not to haue con 
tracks, 


The 24. Chapter, 102 


is not much argued in the Laws of England 
: what diuerſitie ts betweene a contract, a con- 
lile coꝛd, a pꝛomiſe, a gift, a lone, oꝛ a pledge, a bar⸗ 4 
gain, a couenant, oꝛ ſuch other. Fox the intent 160 
of the law is to haue the effect of the matter ar⸗ mW 
gued and not the termes. Ind a nude contract 
is, where a man maketh a bargaime, oꝛ a ſale of 
his gods oꝛ lands, without any recompence 7 


aſt tracts. bu after pzoperty was bꝛought in. they 
be were right expedient to at people, fo that aina 
a= might haue of his neighboꝛ that he had nut of 
ne hig owne, and that could not her lawfully but 
jar by his gift, by way of lending, concoꝛd, oꝛ by 
alf ſome leaſe,bargain,oz ſale: and ſuch bargaines 
fc, and (ales be called contracts, and bee made by 
m aſſent of the parties vpon agreement between 
48 them, ol gods 02 lands, foꝛ money, oz foz other 
ud recopence, but of money vlual, foz money vſual 
'w is no contract Xiſo a conco2d is pꝛoperly vpon 
fo: an agreement betwerne the parties, with di⸗ 
107 uers articles therin, ſome riſing on Þ ane part, 
i, | andſomeontheother,As if J. at Stue letteth 
d a Chamber to Henry Hart , and it is farther 
eit agreed betwerne them, that the ſaid H. Hare 
ne⸗ ſhall go to booꝛd with the ſaid John at Stile, 
ide and the ſaid Henry Hart to pap foꝛ the C ham⸗ 15 
of ber and bo2ding a certaine ſumme ⁊c. this 10 155 
re pꝛoperſy called a Coucoꝛd, but it is alſo a con- 17 
Hi tract,* a god action lyeth vpon it. Vowbeit it ) 
| 


"= — 
n 


be appointed foꝛ it: Ag if J ſap to another, J (etl 1 
by ther all my land, oz all my gods, and nothing 1 
di⸗ ig aſſigned that the other ſhall giue oꝛ pay foꝛ 
GS it, this is a Nude contrad and as J take it, it 
= is void in the law and conſcience:and a Nude 

» 02 
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02 naked p:onnſe is, where a ma pꝛomiſeth an fo 
other to gruc him cerraine money ſuch a day,. 1. 
to build anhonſc,oz to do hum ſuch certain ier en 
nic e. nothing is aſſigned fox the money, foꝛ þ * 
butiding,noz foz the ſeruict:theſe be called na⸗ de 
ked pꝛom ſes, becauſe there is nothing aſlig⸗ * 
ned why they ſhould be made, and J th.nke no 97 
act ion lpeih in thoſc caſes though they tee not = 
perfozmed. Fiſoif J pzonnſe to ano her to it] 
ke pe him ſuch certaine gaids ſafcly to ſuch a ne 
time, after J refuſc to take them. there lpeth J 
no action againſt mc foꝛ it: But if J take the fo 
and after they be loſt oz impaired thʒꝛough mp me 
negligent ker ping, there an actio lieth. D. But ma 
what opinion hold they that ber learned in the 0 
iaw of Englãd in ſuch pzomiſes that be called t 
naked oz nude pꝛomiſec:whether do they hold 5 
that they that make the pꝛomiſe, be bounden in ec 
colcience to perfozm theit pzonuſe, though they pot 
cannot be compelled therto by the law, oz not - bor 
8. The boks of the Law of England cntreat dar 
little the rok, foꝛ it 1s left to the determination gra 
of Doctozs , ⁊ thercfoze J pꝛay thee ſhew me ant 
ſornwhat now of thy mind therin,x the J ſhall tha 
lhew thee therin ſome what ot the minds of di⸗ hoy 
ucrs,that be learned in the law of ihe Realm. au 
D. To declare 8 ma ter plainly after the ſap⸗ "Ha 
ing of Doc oꝛs.it would aſke a tong tune, and nut 
therefo'e J Wil touch it bꝛieflo,to giue ther oc- of it 
caſion to deſire to heare moꝛe therin hereafter, not 
Firſt thou ſhait vnderſtad that there 1s a pꝛo⸗ giu 
mile that is called an Jduow, # hat 19 a pꝛo⸗ akte 
mile made to God, i he that doth make duch a luck 
vow vpon a deliberate mind intending — com 
me 
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fo:me tt, is bound in conſcience to do it, though 
it de only made in the heart without pꝛonoun⸗ 
cing of woꝛds, and of other pzoiniles made to 
man vpon a certain coſideratio,)f the pꝛomiſe 
be not againſt the law: as i I pꝛomiſe to giue 
B xx... becauſe he hath made him ſuch a houſe 
oꝛ hath lent hin ſuch a thing. oꝛſuch other like, 
I think him bound to kery his pꝛomiſe. But 
it his pꝛomiſe be ſo naked, that there is no ma⸗ 
ner of conſideration why it ſhould be mabe, thẽ 
I thinke him not bound to perfoꝛ me it, toꝛ it ts 
to ſuppole that there was ſome errour in the 
making of the pꝛomiſe:but if ſuch a pꝛomiſe be 
made to an Amuerſitp, to a citp, to the church, 
to the Clergy, oꝛ to pꝛe men of ſuch a place, 


t; to the honoꝛ of God oꝛ ſuch other cauſe like, 


a5 foꝛ mami enance of learning, ot the common 
wewth, of the ſeruice of God , 02 in rehefe of 
poucrtie 02 ſuch other, then I thinke that hers 
boundeE in cõſcience to perform it, thogh there 
br uo conſider ation of wozlidlp pzofit, that the 
gra intoꝛ hath had oz intendeth to haue foꝛ it: 
and in all ſuch pꝛouules it muſk be vnderſtood 
that ha that made the pꝛomiſe intended to ber 
hound by his pꝛomile, for elſe commoniy after 
an Doors her is not bound, vnleſſe her were 
bound toit bekoꝛe hig pꝛomiſe: Xs 1f a ma pꝛo⸗ 
nuſe to giue his father a gone that hath nab 
ok it, o keepe him from colo, and pet thinketh 
not to giue it him, neuertheleſſe he is bound to 
giue it, foꝛ he was bound thereto befoze, Ind 
after ſome Doteꝛs a man map ber exculed of 
ſuch a pꝛomiſe in conſcience by caſuaitie that 
commeth aftcr the pꝛomiſe, if it be ſo that it het 
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had knowne of the caſualtie at the making of 


the pꝛomiſe her would not haue made it. And. 


alſo ſuch pꝛomiſes 1f they ſhall bind, they muſt 
be honeſt, lawful, and poſlible, and els they are 
not to be Holden in conſcience, though there be 
a cauſe ⁊c. And if the pꝛomiſe bee god with 
a cauſe, though no wozidiy pꝛofit ſhall grow 
thereby to him that maketh the pꝛomiſe, but 
onely a ſpiritual pzofit,as in the caſe befoꝛe re 
hearſed ofa p2omiſe made to an Untuerſitp, to 
a Citp, to the Church, oz ſuch other, + with a 
cauſe as to the honour of God, there is moſt 
commonlp holden that an acid vpo thoſe pꝛo⸗ 
miſes lycth in the Law Cannon. S. Whether 
doeſt thou meane in ſuch pꝛomiſes made to en 
UVniuerſitie, to a citie.oꝛ to ſuch other as thou 
haſt rebearſed beſoꝛte, t wih a cauſe, as to the 
honoꝛ of God oz ſuch other, that the partie 
ſhalbe bound by his pꝛomiſe, if he intended not 
to be bounden thereby, ve 02 nap?: D. Ithinke 
nap, no moꝛe than vpon pzonnſes made vnto 
common perſons. Stu. And then ma thinketh 
cler telp, that no action can lie againſt lum vpo 
ſuch pꝛomiſes, foꝛ it is ſecret in his ow uc cen⸗ 
ſcience, whether he intended foz to be bound 02 
nay. Ind of the intent inward in py hart,mans 
{aw cannot iudge, and that is one of the cauſcs 
Why the Law of God is necellaric that is to 
fay)to iuꝭ ge inward things, and if an aqion 
Mould he in þ caſe in dᷣ law Canon, the ſhould 
the law Cannon nige vpo þinward intent of 
the heart, wich catſhot be as me ſeemeth. And 
therfozc after diuers þ be learned in the lawes 
of the reaimne,all pzounles ſhal be taken in this 


mand 
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maner, hat ig to ſav, Ik he to wham the pꝛo⸗ 
miſe is made haue a charge bp rcaſon of the 
pꝛomiſe which he hath allo perfoꝛmeb tie in d 
caſe he ſhall haue an atio: toꝛ that ting that 
was pꝛomiled. chough he chat made the p29; 
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miſc haue no w2dlp pꝛoũt by it. Agia man el. 
ſap to another, heale ſuch a pe man of lug 593 


diſeaſe, oꝛ make an hig way, and J ſhall gute 
thee hus much, and ik he do it, J thinke an ac⸗ 
tion lyeth at che common law. And moꝛeouer 
though the thing that he ſhall do be ail ſpiritu⸗ 
all, pe: if he pertoz me it, Iihmk an acion lp⸗ 
ech at thecommon Law. à g it a man ſay to an 
other taſt ko me all the next Lent, and J ſhall 
giue thee xx. pounds, and he per lozmeth it, 
thinke an action lpeth at the Tommon Law. 
vnd in likewile if a man ſap to another, marry 
my daughter and J will gue the xx. poundg, 
pron this p2omile an act isn lpech, he marrp 
{3 daugh ter:and in this caſe hee cannot diſ⸗ 
chirge the prꝛomiſe though he thought not to 
be bound therebp, koz it is a awd contract, 2 He 
map haue Quid p10 quo that is to ſap, the pꝛe⸗ 
ferment of hi danghter koꝛ his moncy. Wut 
in thoſe pꝛomiſes made to an Unuerſitie. oz 
ſuch other as thou haſt remembꝛed befoze, 
with ſuch cauſes as thou Hall ſhewed, that is 
to ſap, to the honour of God, oꝛ to the increaſe 
of tcarmng,oz luch ot her ke, where the par⸗ 
tie to whom the pronuſe was made 19 bound 
to no new charge, bp reaſon of the pꝛomiſe 
made to him, but as hee was bound to be⸗ 
koze, there they thinke that no action lpeth 
2gain$ hun, though her perkourme — 
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his pꝛomiſe, foꝛ it is no contract,# ſo his own 
conſcience muſt be his iudge whether he inte» 
ded to be bound by his pꝛomiſe oʒ not. And if 
he intended it not:then he offended foz his diſ⸗ 
ſimulation onlp, but if he intẽ ded to be bound 
then ik he per koꝛm it not, vntruthis in him and 
he pzoneth himſelfe to be a lyer, which ts pꝛo 
hibited aſwel by the law of God, as by the law 
ot reaſon: And further moꝛe, many þ de learned 
in the Law of England hold, that a man is ns 
much bounden in cõſcience by a pꝛomiſe made 
to a common perſon, it he intended to be bound 
by his pꝛomiſe, as he is in the other caſes tha: 
thou haſt reme m bꝛed of a pꝛomiſe made to the 
Church,oz the Clergie, oꝛ ſuch other: foꝛ they 
ſap that aſmuch vntruth is in the breaking of 
the one as of the other, # they ſap thut the vn 
truth is n.oꝛe to be pondꝛed than the perſon to 
$ohom $ pꝛomiſes be made. D. But what hold 
they if the pꝛomiſe be made foꝛ a thing paſt, as 
I pꝛomiſe thee xl. l. foꝛ that thou haſt buildcd 
me ſuch a houſe, ſyeth an action there: S. The 
ſuppoſe nap,but he ſhal be bound in conſcience 
to per foʒin it after his intent, as is befoꝛt ſaid 
D. And ika man pꝛonuſe to giue another rl. li. 
in recompence ko ſuch a treſpas that he hat! 
done hun. ſyeth an act ion there t. J ſuppoſe 
nap, ⁊ the cauſe is fo: that ſuch pꝛomiſes be no 
fc contrad s: foz a contraa is p2operty 
eve a man foꝛ his money ſhali haue by aſlẽt 
ol the oth r partie certain gods oz ſome other 
g20fit at the time of © contract oꝛ after: but if 5 
thing be p2omiſed foꝛ a cauſe þ is paſt by way 
of a recũõpenct, then it is rather an accozd tha a 
con- 
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contract but then the Law is, that vpon ſuch 

acc oꝛd the thing chat is pꝛomiſed in recompece 

mult be paid, oꝛ deliuered in hand, for vpon an 

accoꝛd there yeth no ad ion D. But tn tho cor 

of treſpaſſe, wie: her hold they that he. boiz) 

by hig pꝛomiſe th. ugh ho intended not to b 

bound thereby: S. They think na no moi e tijã 

in the other cas that be put befoꝛe. D. In the 
other caſes he was not bond to that he promin: 
ſc. but onely by his pꝛomiſe, but in this caſe of 
treſpa3,he was bound in conſcience ekoꝛe tHe 

p20nuſe to make recompence koꝛ the treſpaſſe: 

and therfoze it ſec meth, that he is bound in con. 

ſcience to keep his pzemule though he entended 

not to be bound thereby. 

St. Though he were round bekoze the pꝛo⸗ 
miſe to make recompece foꝛ his treſpas,yet hee 
was not bound to no ſumme mn certain bit by 
his pꝛomile: and becauſe that the ſumme m2p 
bee to much, oꝛ tœ little, and not egall to the 
tre pas, and tha: th partie to whom the treſ⸗ 
pas was done notwithftanding the pꝛomiſe 18 
at liberty to take his acton of TCreſpas if hee 
Will, therefoꝛe they hold that her may ber his 
owne Judge in conſcience, whether hee enten⸗ 
ded to bee bound by hig pꝛomiſe 02 not, as hee 
map in other caſes, but if it were cf a debt, then 
they hold that he is bound to perkoꝛme his pꝛo⸗ 
miſe in conſcience. Det what it in the caſe of 
Trelpaſſe ho atfirmeth his promiſe with an 
eth. S. Then they holo that he 1s bound to 
pertoꝛme it foꝛ lauing of 1s oath, though he 
entended 119: to bee bound, but if her intended 
to be bound by his W they ſap, that 

- an 
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an oath nerdech not but to enfozce ß pꝛomile, 
fo: they ſay , her bꝛeaketh the Law of reaſon, 
which is, chat we map do nothing againſt the 
truth,aſwet whe he bꝛeaketh ins pzonnſe that 
he thought in hig own hart to be bound by, as 
he doth when he bzcaketh his oath, though the 
offence be not ſo great by reaſon of the periu⸗ 
trie. £62couer to that thou ſaieſt that vpon 
ſuch pꝛomiſes as thon haſt rchearſcd befoze, 
ſhal ipc an action after the law Cannon, verily 
as to that in this reaitne there can no action ly 
thereon in the ſpirituall court, i the pꝛomiſec be 
of a teinpotalthing:foz a pꝛohibit iõ, oz a li- 
mun:reeacias ſhould ly in that caſe. D. That is 
marueil ſith there can no action lie thereon in 
the Rings court, as thou ſaiſt thy (cif, S. That 
maketh no matter, fo though there lye no acti⸗ 
on in the Kings court, againſt executozs vpon 
a ſimple contract, pet if they bee ſuc in that 
caſe foz the debt in the Spirituall court, a pꝛo⸗ 
hibition lyeth. And in uke n iſe ifa man wage 
his Law vntruiy in an ad ion of debt vpon a 
contract in the Rings Court, pet he ſhall not 
be ſued foz the periury in the Spiritual court, 

and pet no remedy lpeth fox the periurie in the 
Kings Cour: foz the pzohibition lpeth not 
onelp, where a man is ſued in the Spirituall 
Court of ſuch things, as the party may haue 
Ms remedie in the kings court, but alſo where 
the Spiritual court holdeth plee in ſuch caſe, 


where they by the Kings pzcrogatiue, and by 


the auntient cuſtome of the realme ought none 
to hold. Doct, J Will take aduiſericnt vpon 


that thou Halt ſaid in this matter tal another 


time, 
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time, and J pzap tha now pꝛocccd to another 
qucſtion. 
| q The 206, quettion of the Student 
| Cap. 25. 

Man hath two ſons, one boznc before ti⸗ 
pouſels, ⁊ the other after elpoatets. ⁊ the 
father by his w ill bequethech to his fon 
r heire all his gwds, Which of theſe two ſons 
: ſhal haue the gods in cõſcience? D. à8 J ſaid 
8 in our firſt dialogue in latin, the laſt Chap. the 
doubt of this caſe vepenveth not in the know⸗ 

ung what conſcience will in this caic, but ra- 

| ther the knowing which of the ſons ſhall der 
a iudged heire, that is to ſay \whorher he ſhalbe 

t taken foz hcire that ig heire by the Spiritual 4 
R Law. o2hcc that is heirc by the Lad of the lt 
x Ncalnie, oz elſe that it ſhall be iudged tos hun 1% 
8 that the father twke foꝛ heire? S. 48 to that i 
t | point, adnut the Fathers mind not to be kno- 5 
Wen, oꝛ cls that hig mind was » he ſhould ba | 
3 taken foz heir, that ſhould be iudged ſoꝛ heir by Ji 
t the [aw,that in this caſe it Ou gue to be iudged | 5 
11 by. And then J pꝛay the ſhcw me thy mine q 
wo therein, fot though the queltion be not dir cal Ft 
x depending vponthe point to tw what confct- 
cuce will in this calc, yet it ig right expeient F 
fo | oz the weil ozdungot conlcience , that it ba I 
ie knowen after what law it hall be moged: tos 2 
i if it cught to be iudged alter the tempozal law ; 
1 who would be heire, the it were againſt colc 
3 cuce, ił the uidges in the ſpirititati law lhouts 

'D 1). Jubvge 
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Jude hun koꝛ heire that is heit by the ſpiri⸗ 
tue! L ,and 1 thinke they ſhould be bound 
to reſt: uon thercby, and theref:2e J pꝛap 
ere me tinne opinion ater v hat Law 

it Hail be iudged e b. Ae thinketh that in this 
cate it Malb utbgeb aiter the!aw of Þ church, 
toꝛ it apt care h that the betet 18 of gods, 
and chercte ze it ary :und d athe taken vpon the 
execution of :he will for the bequ ft it muſt be 
taken in be Sni nll Court, and when it 
it is depending in che ſpiritual court. me thin- 
leih ii muſt de udged after the i ritual law: 
to: cf the Tempo; alla {hep haue no knows 
led ge 03 they act noi boũd to know it as me 
thinketh.and moze ſtronger noc to Judge af: 
ter it. But ifthe tequeſt had bin of a chatten 
te all. as of i leaſe toꝛ terme ot peares , oꝛ ot a 
L ard, orluchother, then the matter ſhould 
haue cem in debate in the Kings Court, and 
then I thinke the zudees there ſhould iudge 
af. cr the Law uf the L.talmc and that 15,that 
the ponger bꝛetbec 10 1 lo me thinketh 
the diuer ſity of the Courts ſholl make the di⸗ 
ucrſitie of iude cn ent. 5, . Ofthat might ollod 
ag eat incdue:. cc a3 me ſxmcech.fo2 it might 
b "4: 'Chacaicthatbuth cha tels real ar, d chat 
tels pertonal Were ein te wil, X thee after thine 
opinion, the one fon ſhould haue the chattels 
perſonail, and the other fon the chatte 's re- 
al, dit cannot be conuementiy taken as me 
tiunketh, but tl at the tathers will was, that 
the one fon ſhould haue all, and not bee dun: 
deo T herfoze me thinketh that He ſhalbe iud⸗ 
ged fox herre that ig hence by the common law: 
and 
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and that the iudges ſpiritnall in this ca ber 
bound to take nocice whit e commonlaw ls, 
foz ſith the things that de in varia ce dee tern? 
poʒ all, that is to ſay.the gods ot the fa her, it 
ts rcaſon that the right of them im th Treatme 
ſhall be determined by che lav of the Kcalme. 
D. How may tha: be: fo the Fudges ipiricull 
know not the la of the Rcaline. ne t cy cans 


not know it as to: he malt prof it foꝛ much 


part of the la vis in ſuch ſprech that few men 
haue k wicdge ofit, 2 there 1s no means ne 
familtaritp of (tao b tween them chat*!carne 


+ theſard Law 3 :foz they be fcarned in (crecrall 
places # after omcrs _—_ ind atrer dice 


manners of teaching 3, and in unerg ſpachea, 
and cömdaly the one If then hene none of he 
bokes of the o her and to bim the tort an 
Judges tv giue nudge! afcer the law tht 
they know not, ne th1: chep camo? come to the 
knowicdgc of it. ſ e meth not reaſuna e. Stu. 
They mit doe therein a2 the Rings Judges 
muſt doe, when anpmitteccöme th be oꝛe the 
that ought to oc fudged Akter the ſpiritnall 
Law, whereof T put dviers caſes in our firft 
Dialogue in Engl lh che vu. Er bay cr.that 8 
to ſap,thep mull either teke knowledge of it by 
tht own ſtudpoꝛ is they — 2 quite o. the 
that be ſcarned in the la wer tle Church, what 
the law is, and inn ewremuſtt ev do. But 
it is to doubt. that ſome ofthe nwo be ioath 
to aſkc any ſuch queſtion in ch ca e, oꝛ to c9- 
keſſe that they are voũo tO gre their iudg ment 
ter the tempoꝛal Law. and ſarely they mp 
lightly oifend their conlcience. 
| O in D. J 
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D. I ſuppoſe that ſome be of opinion that they 


are not bound to know the law of the reaime, 
# verily to my remembzance I haue not heard 
that Judges of the ſpirituall law are bound ts 
know the law of the realmc, 

S. Ind J ſuppoſe that they are not oneiy 
bound to know the law of the Realme, oz to 
do that in them is to know it, when the know 
{edge of it openeth the right of the matter that 
dependcth befoze them, but that they bee aiſs 
bound to know where and in what caſe they 
ought to Judge after it: fo in ſuch caſcs they 
mult take the Kings law as the Law ſpiri⸗ 
tual to that point, are bound in conſcience ts 
follow it as it map appeare bp diuers caſcs, 
Wwhcreof one is this. Two Jointenants be of 
gods. and the one of them by his laſt will bes 
queat heth all his part to a ſtraunger and ma⸗ 
keth the other Jointenant his executoz # dt- 


cth, ik he to whom the bequeſt is made, ſue the 


other iointenant, vpon the legacp as exccutoz 
#c.vpon this matter ſhewed, the Judges of the 
Spiritual law are bound to indge the will 
to be voio, becauſe it is void by the Law of 
the realine, whereby the iointenant hath right 
ta the whole gods by the title of the Surui⸗ 
1:02, and is Judged to hauc the gods as by 
the rſt gift which 1s befoze the title of the 
wil, and mult therefoze haue pzeferment as 
the eldeſt tytle, and if the Judges of the Spi 

rituai Court wmdac othet wiſe, they are bound 
to reſtitution: and by like reaſon the Execus 
tours of a man that ig Dutiawed at the time 
of is breath may diſcharge themſctues in the 
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Spirtual court of the perkozming of legacies, 
becauſe they be chargeable to the king, and yet 
there is no ſuch law of vtlagarp in the Spiri: 
tuali law. 

D. y occaſion of that thou haſt ſaid befoꝛe 
J would aſke of thee this queſtion. Jf a Par 
ſon of a Church alien a poztion of Diſtnes ac- 
coꝛding as the Spi ituall law hath ozdatked, 
is not that alienation ſutticient, though it haue 
not the ſolemnities of the Tempozall Law - 
St. I am in doubt therein if the poztion bee vn 


der the fourth part ol the value ofthe Church: 


but ik it be to the value of the fourth part of the 
Church, oꝛ aboue, it is not ſuffictent, and ther⸗ 
foe was the wit of right of diſmes oꝛd uned: 
and ik ina wit ok right of Diſmes it ber ind⸗ 
ged in ỹ kings Court foꝛ the patron of the ſuc⸗ 
ceſſoʒ of him that alieneth, becauſe the aliena- 
tion was not made accoꝛding to the common 
law, then the Judges of the ſpirituall law are 
bound to que their iudgment accoꝛ ding to the 
iudgement ginen in the kings Court. And in 
like wiſe if a par ſon of a Church agree to take 
a penſion foꝛ the tythe of a Mul, if the penſi⸗ 
on ber to the fourth part of the value of the: 
Church oꝛ aboue, then it muſt be aliened after 
the ſolemmtics of the Kings Laws, as lands 
and tenements maſt , oz eile the patron of the 
ſucceſſoꝛ of him that aheneth,mapbung a wꝛit 
of right of Diſmes, and recouer in the Kings 
court, ⁊ then the Judges of the ſpiritual court 
arc bound to giue iudgement in the Spiritual 
Courts accoꝛdingip, as ts atoꝛeſapd. Duct, Y 
haut heard ſay that a writ of right of diſmes1s 

D 11, mien 
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giuen by the ſtatute of Wet, 2. and that ſpes ye 
keth only of viſ:nes,Xt not of penſios. S. here io 
a Parſo'1 of a Church is wzongtullp defozced th 
of his diſmes, and id let by an Id cauit to akt ho 
his Diſmes in the Spurtuai Court then the iu 
patron may hane a wit ot Right of Dunes no 
by the ſtatute that thou ſpcakeſt of, foz there by 
lay nont at the common Law, fo: the Par- ſel 
fon! +3 chece god right, though he weve ict vy ge 
the ludicauit to ſue for his right, Bu whe the C2 
Parſon had no remedy at the Spiritual law, th 
there a wit of Licht oi Diſmes lay fox the 2 
zdatron by che common taw.aſwel of pentios ＋ 
as ot Diſmes, and ſome lay that in ſuch caſe u L 
lay of leſſe than of the fourt! part by the com: ww 
mon law, but that J paſle ouer. And the rea» m 
ſon why it la at the common Kad, it the Dif- ru 
mes 02 pentions were aboue the fourth part of 
Ac. was this: by the ſpirituall law the aliena⸗ of 
tion of the parſon with þ aſſent of ye Biſhop th 
and ofci'c Chapter ſhall baire the ſucceſſour pt 
withou allent of the patron, and ſo the patron th 
might lie lis patronage and he not aſlenting tt 
thereto: toz lus encumbent might haue no re fi 
medy bu? in the Syuaritual court, and there her tt 
was bo ted, wherefozc the parron in tha! caſe 0 
Hal haue his remedp by the cõ mon law where of 
the aſent of the Oꝛdin 1p end Chapter withs tl 
out the Patton ſhail not ſcrue, ag it is ſaid be⸗ la 
fo:c But where the encumbent had god right 7 
by the Spirituall Law, there lap no remedy te 
fo: che Patron by the Commen Law, though of 
the incumbent were let bp an Indicauir, # fox d 
t hai cauie was the ſaid Statute made, and it U 
lyeth 
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eth aſwel by the equity foz offrings and pen- 
fions,as foz Dulmes. T hen further 3 would 
thinke that where the Spirituall Court ma 


0 

* 

t hold ple of a teinpoꝛall thing, that they mu 7 

t tudge after the tempoꝛall Law, and that ig⸗ 

8 noꝛance ſhall not excuſe them in that caſe: fo 

e by taking of their office they haut bound them⸗ 

- ſelues to haue knowledge of aſmuch as belon⸗ 

p gethto their off ce, as al judges be, ſpiritual, 

£ cz tempoꝛall. But if tt were in Argument in vl 

6 this caſe, whether the eldeſt ſonne might bee a bf 

t N ꝛeſt bet auſe he is a baſtard in the tempoꝛal 11 

x Law, tha: ſhould be iudged after the ſptiituall 4 

t L aw, foz the matter is ſpixituall. Do. Pet not- 19 

2 withſtanding all the reaſons that thou haſt 18 

* made, J cannot ſe how the Judges of the ſpi⸗ 1 

2 ritual Law, ſhall be compelled to take notice 1% 

t of the tempoꝛal Law, ſa ing that the moſt t art 8 

* ok it ;s in the French longue, foz it were hard # 

that eucry Spiritual Judge ſhould be com⸗ | 

r pelled to learne the tongue Bat if the law of is 

ti the Pealine were let in ſuch oꝛder that they 1 

g that in e d to ſtudie the * aw C annon, might q i 

| firſt haue a ſight of the law cf the Ktaime. as i 

* they haue now ot the Law Ciuil, and that 13% 

ſome bookes and treatiſes were made of caſes 19 

e of conſcience concerning theſe two Lawes, as 1:8 

js there he now concerning the law Cintil x the 14 

s lawC anon, I would aſlent that it were right T 

t ex yet ient, and then reaſon might ſerue the bet: | F 
ter, that they ſhould be compelled to take notice i 


v 

0 of the Law of the Mealme, as they bee now 
2 dound in ſuch Countries as the law Cuil is 
t bled to take notice of that Law, 

5 St. 
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S. Me thinketh thine opinion is right gay 
and reaſonable, but till ſuch an oꝛder be taken. 
they are bound, as J ſuppoſe, to mquire of the 
that be learned in the common Law, what the 
Law is, and ſo to giue their iudgement acco: 
ding. if they will Keep themſelucs from offence 
of conſcience. And foꝛaſmuch as thou haſt we! 
ſatiſſicd my mind in all theſe queſtions befoze, 
I pꝛay the now that J may foincwhat fele 
thy mind in divers articles that be witten in 
diuers bokes foꝛ the oꝛbering of colcience vp 
on the Law Cannon and Cinill:fo2 mee thin 
keth,that there bee dtucrs conciuſtons put in 
diuerg doks, as in the Summes called ſum 
ma Angelica, and ſumma Roſella, # diuers o- 
ther,foz the gud oꝛder of conſcience, that bee a 
gainſt the law of this realme, and rather blind 
tonſcience, than do giue any light vnto it. 

D. I pꝛay the ſhew me ſome of thoſe cafes 
St. J will with good will, 


q Whether an Abbot MAY WW th CoOlcience pre 
Iecnt to 26 Aduowlon of 1« harch that Vi, 
longeth to the houſe without aflent 

| of the Couent. | 


Cap. 26. 


X appearcth m the Chapter, Et 18 nolcitur 
1* his quæ hunt a Prælatis, the which Chap 

ter is recited in the ſam called ſumma An- 
zelice, in the title Abbas the rrby, article,that 
he may not wrthout any cuſtom, oz any ſpecial 
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pꝛituledge to helpe therin. St. Truth it is, that 
there is luch a decretali,but they that be lear⸗ 
ned in the law of England, Hold the decretall 
bindeth not in this Realm, a this is the cauſe 
why they do hold that opinion: By the Law 
of the realm the whole diſpolition of the lands 
and gods of the Abbey 15 ß Abbots onety fox 
the tune that he ig Abbot, and not in the Co- 
nent: fo2 they be but as dead perfons in the 
Law, and therefozc the A bbot ſhalt ſuc and be 
{ed only without the Couent , doe Homage , 
fe altie, attur ne, make leaſes, and pꝛeſent to ad- 
towſons only in his owne name, and they 
{ap further that this authoꝛitie cannot bee ta⸗ 
ken from hun, but by the Law of the realme , 
and ſo they ſav, that the makers of the decre⸗ 
tall exca ded their power: voher foꝛe they ſap it 
ig not to be holden in conſcience, no moe than 
if a decræ were made that a lcaſe foꝛ terme of 
pœrtg 02 at will made by the à bbot without 
the couent ſhould be 11nincdratly vord. 2 fo thep 
thinke that the Ibbot may in this caſc pꝛeſent 
in his dw name without offence of cöſcience, 
het auſe the ſaid decretall holdeth not in this 
Ucaimce. Co. But many be of opinion. that no 
man hath authozitie to pꝛelent in right and 
conſcience to any benefice with Cure but the 
Mope, oz that her hath hig authozitie therein 
der uied from the Pope: foʒ they ſap that fozaſ» 
much as the Hope is the Au ar gencrall vnz 
der God, and hath the charge of the ſouls of at 
people that de in the flock of C hꝛiſto Church, 
it is teaſon that ſith he cannot miniſter to all, 
ne do that is neceſſarie to au people foz their 

ſouleg 
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nles health in hig dach perſon , that her ſhe 
alligne deputies foz his diſcharge in that be- 
halfe. And becauſe Patrons clarme to pꝛeſen: 
toThurches in this Kealme by their owne 
right, without tytle deriucd from the Pope 
we lap that tijey viurpe vpon the Popes an: 
oi ie thercfo:e they concinde that though 
the E bhot haue title by the law of the Realm: 
to pꝛeſent ti, 5 caſe in his owne name, that 
pet becauſe that title is agaunſt the Popca 
pꝛeroga tine, that that tytie,ne yet the Law of 
the Realme th maintaineth that trtic, hotl: 
deth not i. ience. And they ſap alſo that 
it belongeth o the law Cannon to determine 
the right of pꝛeentmẽt to o/ nefices, foꝛ it 15 a 
thing (pt' ituall and uclorgeth to the ſpirituali 
iuriſdiction, as the depzuuation roma berefice 
doth, and ſo they ſap the lad decretall bindeth 
in conſcience, though in the taw of the Ktalme 
it bindeth not. S. As to the firſt conſideration 
J would right well agree that if the patrong 
of Churches in this Realme claimed to put 
incumbents into ſuch Churches as ſbould fal 
void of their Patronage without pꝛeſenting 
them to the b'ſhop, oꝛ it they claimed that the 
Biſhop ſhouio admit ſuch incumbent as they 
chould pꝛeſent without and examination to ber 
made of his abiluie in that beraife, that that 
claime were a gainſt reaſon and conference, fo: 
the cauſe that thou haſt rchearled: ut foꝛaſ 
much as the Patrons in this Kcalme clauue 
no moe but to pꝛeſent their Jncumbents to 
the Biſhop, and then the Biſhop to examine 
the belity of the incumbent, and if he find him 
by 
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hes | bythe examination not able to haue cure of 
de: boules, de t en to reftiſe him, and the patron ts 


ent pꝛelent another that ſhalbe able, and if he be az 
Jl, bc, chen the Biſhop to admit him, inſtitute 
Ve, uma induce him. J thinke that this clave 


au- their pꝛeſentmenta therupon ſtand wits, god 
gh teaſon and conſcience. And as to the lecons 
mt co ſidera.ion it is holden in the Law ; of the 
hat ume, that the right ok etenenent to a 
cg Church is a tempozall inhecitance + ſhalt dif- 
of cend by courſe ot inheritance from heit to Heir 
ol- as lands * tenements ſhal,x Me takt ag an 
hat aſſets as lands and tenements de and foꝛ the 


ine triall of the right 07 patronages be ozdeined in 
3 > the law diuers ag ions fox them þ be Wzonges 
ol in that bchalf,as wꝛits of right of Pduowſon, 


ice Ati ſcs of Darrein preſentmcar, Quue MPC 
th dit, x dtucrs other which alway wichaut time 
ne of mund haue bin pleaded in the Rings courts, 
on 25 thfngs pertaining to his Crowne and rop⸗ 
9 all d1gnitp : and theref ze hey tap that in this 
ut calc his lawes ought to be obryed in law and 
al conſcience, D. If it come in variance whether 
ig hee that is ſo pꝛeſented be able oʒ not able, by 
8 Whoin ſhall the abiutie be tried! S If the oꝛdi⸗ 
cy narp be not party to the ac on, it ſh il be try⸗ 
* ed bp the O ꝛdinarie, and it he be partie it ſhall 
at be trp<d by the Metropolitan. D. Then the 
92 Lawis mote rcaſonable inthat point than J 
1 thought it had been: but in the other point J 
ae will take aduiſcment in it til another time, and 
0 J pꝛay the ſhe do met thy mind in this point: 
it fan Þtbot name his couent with him in his 


n pzeſentation,doth that make the prelentation 
vou 
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void in the law, oꝛ is the pzeſentation god that 
notwithſtanding- 

Stu. I think it is not void therekoꝛe, but the 
naming of them is void and a thing moꝛe tha 
needeth. Foꝛ if the Abbot be'diſturbed,Heinulk 
bzing his action in his own name without the 
t ouent. D. Then J perceiue well that it is not 
pꝛohibited by the law of England, but that 
the Abbot map name the couent in his pꝛeſen⸗ 
tation with him, and alſo take therr afſcne 
whom he ſhall pꝛelent ik he wil: and then 1 
hold it the ſureſt way, that her ſo doe, fox in (0 
doing he ſhall not offend neither in Law, noz 
conſcience.S.To take the aſſent of the couent 
whom he ſhall pꝛeſent, and to name their alſo 
in the pꝛeſentation, knowing that he map doc 
other wiſe, both in Law and Conſcience if hx 
will, is no offence:but it he take their aſſent; o: 
name the with him in the pzeſentation , think 
ing that he is ſo bound to doe in law 1 conſc! 
ence, ſetting a conſcience where none is, re 
gardeth not the law of the KRcalmc, that cen! 
biſcharge hig conſcience in this behalfe,if he 
Will, ſo that he pꝛeſent an able man as he may 
do without their aſſent, there ig an crrour and 
offence of conſcience in the Abbot. nd in like 
wile ik the Abbot pꝛeſent in his owne name, 
and there oe the Count laith that ha offen 
= in conſcience. in that he obſerueth not th; 
{aw of the Church, fo: that he tacth not ther 
aflent,then they offend in tudging him to of» 
fend that offendeth: tot. Ind therefoze the ſure 
way is in this cafe to iudge both the ſaid laws 
of ſuch effcet as they do 7 not to fet an offence 
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of conſcience by dꝛeaking of the ſaid Decree, 
vhich ſtandeth not in elteck in this behalt win 
this Realme. 


© If a ma find be ealts n his e cound | 20107 hu: . 
whethet may he e by his owne aut hokitie, 
take them & łcep them till he bee 
(atisficd for the hurt. 


Dis _—_ is made inthe Sum called 

uma Roſella, in the title of reſtitution, 

that istofa wp, Re ititutio 13. the 9. Irti⸗ 
cle there it is anſwerco, that he may not take 
them fo2 to hoid them as a pledge till he bee ſa⸗ 
eiſked foʒ the hurt: but that he map take thein 
and keepe them till he know who owcth them, 
that he map thereby icarne againſt whom? to 
haue his remedie. Is not the law of the reaine 
ſo in ittiewilc? s, $29 veriiy, for by the Law of 
the Reaimc Her that in that calc hath the hurt, 
map tate the beaſts ag a Diſtres, ⁊ put then; 
mn a pourd Huert, fo it bæ within the (ame 
Shire and there let them remain til! ö owner 
will matic hum amends fox the hurt. D. What 
calleſt thou a pound DOuert. Stu. A pound O- 


uert ig not onely luch a pound as is common 


ly made in Towns and Loꝛdſhips, foꝛ to pit 
in beaſts that bee diſtc aimed. but it is allo cuc- 
ry place where they may bee in lawfully , not 
aking the owner an oſtendour koꝛ their ber: 
ing there: Ind that it be there alſo, that the 

ner 
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2 
owner may lawfully giue the beaſts meat and 
dzinke while they be in p und. 

D. Ind if they die in pound {32 lack of ment 
Whoſe ieopar dy is it 2 ö. If it be ſuch a pound 
Ouert as J ſpcake ot, it is at the per ul of him 
that oweth the beaſts, ſo that he that had the 
hurt ſhalbe at liberty to take his ad ion foꝛ the 
treſpaſſe if he will: and if it bee not a lawfull 
pound, then it is at the peril of hum hat diſtrot: 
ned, and ſo it is if he dꝛiue them out of the ſhire 
and they die there. 

D. J put caſe that he that oweth the beaſts, 
offer ſufficient amends, and the other will not 
take u, but keepeth the beaſts til in pcund, 
may not the owner take them out? S. No, foz 
he may not be his owne iudge, and if he do, an 
action lpeth againſt him foz breaking ot the 
pound: but he mult ſue a Repieuin to hauc his 
beaſts deliuered him out of the pound, and 
ther eupon it ſhalbe tried by xij men, whether 
the amends that was offered were ſuff'cient 
oꝛ not, and if it ve found that the offer was not 
ſufficient, then he that Hath the hurt ſhall haue 
ſuch amends as the xij men ſhall aſſeſle. D. Tf 
it ber found by the xij. men, that the amends 
were ſufficient, ſhall he that retuſeth to take it 


haue no puniſhment foꝛ hig refuſall, ard foz 


keeping of the beaſts in pound after that time: 
S. I thinke no, but that he ſhall perl damages 
in the Repleum, becauſe the illue is tried as 
gainſt him. 

D. J put cafe that the beaſts after the rcfuſa! 
dye in pound foꝛ lack of meat, at whoſe 1eopar * 
die is it then? Stu. At the ieopardie of him — 

owed 
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owed the heaſts, as it was befoze : fox hee is 
bound at his peril by reaſon of the wzong that 
was done at the beginning, to ſee that they 
haue meat as long as they ſhalbe in pod, vn⸗ 
leſle the Rings doit come to deltuer them, ⁊ he 
reſiſteth it: foz after that time it will be at his 
ie opardp tf they die foz lacke of meat,@ the das 
mages ſhall be recouered in an action bzought 
_ the Statute foz dilobeping the Kings 
ut. 


« VVhether a gift made by one vnder the age 
of Av. yentes be good. 


: Cap. 28. 
T aꝑpeareth in Summa Angelica in the titis 
don Mo prima the . article, that a ina befoze 
the age of z5.pcres map not giue, without it 


be with the authoꝛitte of his tutoꝛ: Js it not 


ſo likewiſe at the common Law: S. The age 
of infants to giue, oꝛ ſel their lands and gods 
in the law of England is at 21.pcre;oz aboue, 
fo that alter that age the gift is god, 4 befoze 
that age it is not god, dy whoſe aſſent ſocuer 
it be, except it be foꝛ his meat, ę his dꝛink, oꝛ a 
parel!,oz that he doe it as crecutoz, in pertoꝛ⸗ 
mance ofthe will of his teſtatoʒ, oꝛ in ſome o 
ther like caſes, that ne deth not to be rehearſed 
here: that age muſt be obferued in this realm 
in law? conſcience, ⁊ not þ ſaid age of 25. pere. 
D. J put caſe, it were oꝛdemed by a decree of 
the Church, that if any man by his will be 
queathed gods to another, and Willeth they 
V. ſhall 
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{hathe deliuered to him at his full age, s that in 
that caſe 23. yeres ſhalbe taken foz the fuil age, 
ſhall not that decree be obſctucd & ſtand d 


after the law of Enoland: S. I ſuppoſe it ſhalt 


no, fz though i: belong to the chr!Tch to haue 
thc pꝛobate and the crec tion of Teſtamento 
made ol gods # chattels, except it be in certain 
Lordqchips * ſcigmozies that haue thẽ by pꝛe⸗ 
ſcription: yet the chu: ch may not as it ſa meth 
deter nne what ſhalbe the lavoful age koꝛ any 
per ſon to haue the quds, foʒ that belongetht 0 
the king © his lawcs to determine: K therkeze 
if it were o/ damned by a ſtatut of the rcalme, 
he ſHoulp not in ſach a caſe haue the gwds tin 
he were of the age of 28. erg. that ſtatut were 
god # to be obſcrued aſwel in the ſpiritual in w 
as inthe law df the Kcalme, z ita ſtatut were 
god in that coſe, then a decree made therof 18 
not to be obſerued foꝛ the oꝛdzing of ß age may 
not be under two ſentral powers, and ont pꝛo⸗ 
perty ot eier god law cf man is that the ma- 
ker exceed not hio authezity:and Þ t{2ink that 
the ſpiritual indge in that calc otght to iudge 
the ful age after the law cf the Reahne, ſa ing 
that the matter ol the age concerneth tempoz en 
gde: and J ſuppolſe farther that as che king 
by authozitte of his Parliament may ozdame 
that all w ils ſhalbe void a that the gads of e 
uery man ſhelbe diſpc ſe d. in ſuch manner as by 
Uatut ſhould be aſligned, that moe ſtronger 
he map appoint at G hot age ſuch wils as ter 
made ſhalbe perſoꝛmed. D. C hinbeſt thou then 
that the King map take away the power of the 
Ozdin arp, that he ſha not call executoꝛs to ac= 

F compt, 
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comp: :S. J am [omvhat in doubt therein, but 
it ſecmeth thai i might be enacted by , _ 


that all w:1 hond be void, ag ts ator ef: „ 5 
then it nughi hee ended, that no man culd 
haue authezitte, to cal Un one to acc mp vpon 
ſuch wiis,vu: (WC) a c ſtatute Hat: AJCOTOLL 


appoint, 2 hey map do [he 11.026, mapLor the 
lelle —— Fanding * _w nolhing fperke 

eccrmma't; im tha point at this time, ne J 
meane not, th rf Tele go to malie a ſtatute 
that ali viig ſhould be v "1D, i thinke them 
right expedie u, but ne atent is, to pꝛoue 5 
the common laſw may o:dame the time ok the 
fui! age. alwel in wils of tempoꝛall things as 
other wiſe, and allo that wils ſhalbe made. And 
if it may ſo do, then much ſtronger it belongeth 
mw. Rings law? 3 to interpret wills © oncersz 

nung terporal things, al wel when they come 
in argument before his Judges, aa whe they 
come in argument befoꝛze ſpirituall Judges, e 
that they ouight not to bee ndged by ſeucrall 
lauen thac is to ſap) by the ſperitu ii Judges 
in ane maner, t by the King 35 Judges m and! 
ther manner. 


* - — * 
« I: + man be conutR of hereſie before the Or. 


dinary, whether his gos bee 
to. teite . 


Cap. 29. 


18 1 a Angelica inßᷣ titie Do- 
126.0 pr: na the 13. articie, that har that is on 
herctike - map nat mal eErccutcos, for ia the 
9 ti, [IP 
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{aw his gods be foxfert: what is the law of the 

realin therin? S8. If a man be cone of hercſie 

and abture,he hath koꝛ eit no gods, but if hee 

be conuict of hexeſie, ⁊ be deliuered to lap mens 

hands, then hath he foꝛteit al his gods that he 

hath at that time that he is delincred to them. 

though he be not put in execution foz the here: 
lie:but his lands he ſhal not foxfeit , except Hee 

be dead fo2 the her eſie, 4 then he ſhal fozfeit the 

to the loꝛds of the fœ, as tn caſe of felony,ercept 
they be holden of the Dzdinarte, for then the 
King ſhal haue þ tozfetture,as it appeareth by 
a ſtatute made the ſecond peare of H. 5.Cap,7, 
D. Me thinketh that as it belongeth onely to 
the Church to determine hereſies, that ſo it be 
longeth to the Church, to deter mine what pu⸗ 
niſhment her ſhall haue fo his hercſie , except 
death, wh'chthey map not be iudges in: but if 
the Churcij decree,that he ſhall therfoze ſoꝛfeit 
his awds,me thinketh that they bee fozfeit by 
that decr&-Sr., Nap verilp, foz thep be tempo⸗ 
ral, and belong to the iudgement of the Kings 
Court, and J think the Ozdinary might haue 
ſet no fine vpon one impeacheb of her eſie, till it 
Was oꝛdained by the Statute of H. 4. that her 
may ſet a ſine in that caſe if her fec cau c. 4 then 
the king tall haue that fine, as in the (aid ſta⸗ 
tute appcareth. 


Were divers patrons of an Aduowſon, and 
the Church voideth, the patrons vary in their 
prefentments,w!:*ther the Biſhgp ſhal haue li- 
pertie to preſent which ofthe cumbents 
that he will, or not. 
Cop. 
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Cap. 30. 
ts queſtiõ is aſked in Suma Roſella, in 
the title Patronus the g. article, x there it 
; appcarcth by the better opinion, d he may 
8 pꝛeſent whether clark he wil, howbeit þ maker 
N of the ſatd ſum, ſaith by the rigoꝛ of the law, the 
i Biſhop in ſuch caſe map pꝛeſent a ſtrãger, be: 
; cauſe the patrons agree not, ⁊ in p̊ fame chap. 
5 Patronus the 15. article, it is ſatd,þ hee muſt ber 
t pzcfcrred that hath the moſt merits r hath the 
e moſt part of the patrons: and if the number be 
v egal, that the it is to canſider the merits of the 
7. patron, ⁊ if they bee of like merit, then may the 
0 Biſhop command thein to agree and to preſont 
e again. And if they cannot pet agrec, then the li 
1- berty to p2elent is giuen to the Biſhop to take 
t which he wil: if he map not pet pꝛelent with⸗ 
it out great trouble, thẽ ſhall the biſhop oꝛder the 
it Church in the beſt maner he can: a it he cannot 
oy oꝛder it. then ſhal he ſuſpend the church, à take 
os away the relicks to the rebtikes of the patros: 
75 and if they will not ſo be oꝛdered, then muſt her 
* aſke help of the tempozalty: Ind in the 15. arti⸗ 
it cle of the (11d title Patronus, it is aſked, Whe⸗ 
her ther it be expedient in ſuch caſe, that the moꝛe 
en part of the patrons agree, hauing reſpect to all 
a: the patrons, oꝛ that it ſuffice to haue the moe 
part in compariſon of the leſſe part, as thus; 
There be foure patrons to pꝛeſent one clarke: 
od the firlt and ſecond pꝛeſent one, the third pꝛe⸗ 
. lenteth another, and the fourth another, her 
11. that is pꝛeſented by 2. hath not $moze part in 
1 compariſon of all the patrons, foꝛ thep be egal, 


but her hath the moze part hauing reſpect to 
1”, ; E tii. the 
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1 the other pꝛeſentments: to this queſtion it 18 ö 
1 anſwcred,that euher the 1 is made 4 
4 FF ol them ß be of the colledge , s there is requiſit e 
8 the moꝛe part hauiagreipce. to althe collet ge, a 

ö i þ o2 cls euer ma pꝛelenteth for himſelf, as com⸗ | t 
: . monlp do lap me þ haue the patronagc of their : 
3 pa:rimony,t then it ſufftceth to haue the moze | 
1 part in reſpect ot the other parties, doth not the þ 
144 law of England eg to theſe diucrſitteg? St. C 
1 No ver. D what over then ſhalbe taken in t 
the la w of England ik ß patrond Va ry in theit f 
piclentmentsyd Aller the awe? o England t 

this oꝛber halbe tatien: If hey be iointenãts, 4 

oz tenãta in cõmon ofp patronage, s they vary 4 

in p2efentinenc,*1ecDyomnary 15 not bound to 0 

admit u nc of their cieras, iicither ß moꝛzc part 0! 

no the loſle, ⁊ ii tije vij.n:oncihes alle o2 they 4 

agree, then he mer preſent by the aps, but hee te 

may not x ele 1: win þ 6, moncth.;, for if he do. P! 

they map agre? and b. ung a quare in p egainſt 5 

hem, 4 remoue hes clerhe /t ſo the oꝛt:nary (hall ny 

be a diſturber: and if the patrons haue the pa⸗ ww 

tronage by delcent ag copercener a, tien is the tr. 

Oꝛdii arp boũd to a mit the clerk of che eldeſt di 

ſiſter, for the eldeſt ſha i haue il, e pꝛeterm ent in — 


the nw ſpe wu then at the next aucidance 
the next ſiſter ſha! pe cent, and ſo by turne one 
ſiſter after another, till all the ſiſters o: their 
herrs haue pꝛeſented, a the the cideſt ſiſter (Hal 
begin again: and this is called a preſenting by 
turn, e it holdeth al way beitwen coparcenerg I 
of an aduowls, except they agree to pꝛelent to⸗ 
gether, oꝛ that they agrer by copoſitton to p2c- 
tent in lome other maner, and if they do ſo, the 
ggres 


me 


ä A... 
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agretment mult ſtand : but this muſk be al way 


ex. ept, that if at the firſt auoidance that ſwalbe 


after the death of the common anccdder ß king 
haue the ward of the young eſt daughter, d the 
the king by hig pꝛerogatiue ſhal haue the pꝛe⸗ 
ſentment, and at the nert auoidance the eldeſt 
ſiſtec, and ſo by turnt. ut it is to vnderſtand 
p tf after che death of the comon aunceſter the 
church vordeth, and ! he eldeit liſter pꝛeſented 
together wich another ofy ſiſters, ⁊ thcother 
{i!t:rs cuerp oe in their owne name oꝛ toge= 
ther, that in ß caſe the Oꝛdinary is not bound 
to receiue none of their Clerks, but map ſuffer 
the church to run mio the laps. as it is ſaid bea 
foꝛe:foꝛ he ai not be bound to receiue j clerk 

of the eldeſt ſiſter, bat where ſhe pꝛeſenteth in 
her owa name. And in this caſe where the yas 
trons vary in nzelentment, the Church is not 
pꝛoperly ſaid Liregious, o that the Oꝛzdinarie 
ſhould be bound at his peril! to virect a wit to 
inquire de ute patronatus : fo that Wait licth 
where 2. pꝛeſent by ſeu ral titles, but theſe pa⸗ 
trons pꝛe (cir? al i one title, ⁊ ther tze the Oz 

dinary may ſuffer it to paſle if hee will into the 
laps,and this maner of pzeſentinents mult be 
obſerucy in this rcalme in law and conſcience, 


Ho long time the patron ſhall haue to 
| prelentto a benchce, 
Cap, 31. 

His queſtion is aſked in Sima Angelica 
| in the title Tas patronarusÞ 16.article, ⁊ 
there it ia anſwered. ð 1f the patro be a lap 
man that he ſhal haue 4. moneths, 8 it hee be a 
Þ ny, Clarke. 
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Clarkc,he ſhal haue s. moneths. 58. Ind by the 

common law he ſhal haue 6.moneths whcrher 

he be a lay man oꝛ a clarke, and I ſee no revfon 

whya clark ſhould haue moze refptt than a tap 
man, but rather the contrary. D. From What 
time ſhal þ o. moneths be accompted: S. That 

is in dtuergmancrs after the maner of the vo: 
dance,toz if the church void by death. cr cation, 

oʒ ceſſion, the . moneths ſhalbe counted from 
the death of the encumbent, oꝛ from the crrati⸗ 
on. oʒ ceſſion, whereof the patron ſhall be cem 
pciled to take notice at his peril : ⁊ if the voy⸗ 
dance be by r ſignation oz depꝛiuation, the the 
6. n onethes (hail begin when the patron hath 
knowledge giuen him by the biſhop of the r-- 
Canation 02 depatuation, D. what if hee haue 
knowiedge of the reſignation oz depꝛiuation, 
and not by the Biſhop, but by ſome other, ſhall 
not the fix” muncths begin then from the tune 
of that knowledge: S. I ſuppoſe that it ſhall 
not beam ti! he haue knowledge giuen him by 
theBiſhop.D. In vnton is alio a cauſe of vot=- 
dancc,how ſhall the 6, monthes bee reckoned 
there? S There can no vnion bee made but the 
patrons mult haue knowledge,and it muſt ber 
appointed who ſhall pꝛeſent after that vnion, p 
is to ſap, one of them oz both, either 10pntlp oꝛ 
by turn one after another, as the agreement 1g 
'bpon the vnion, and ſith the patron is pꝛiup to 
the auoidance, and is not ignoꝛant of it. the vi. 
monct hes [hail be accompted from the agree: 
ment.D-, I ſee well by the reaſon that thou 
haſt made in this Chapter, þ ignoꝛance ſome⸗ 
time excuieth in the law of England, foz in 


forne 


land 
fartt 
nog 
gift! 
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auth! 
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ſome of the ſad auopdances it ſhall excuſe the 
patrons, as u appcareth bythe reaſ-ns abouc, 
and in ſome it ſhall not: wherfozc Þ pzap thee 
ſhew me ſomewhat were ignoꝛance excuſcth 

n the Law of England, a d where not after 
thine opinion. S. J will With god will here⸗ 
after doe as thou ſatef? if thou put mee in re: 
menibꝛance therok. But would pet mone 
thee ſo inc what further in ſuch queſtions as 
haue moued thee befoze, concerning the diuer⸗ 
ſities between the laws of England and other 
la weg: ſoꝛ there de mai moe caſes therot, that 
as me ſemeth haue right great need, foꝛ the 
god oꝛder of conſcience of many perſons,to be 
refoʒmed, and to be bꝛought into one opinion 
both among ſpirituail and tempoꝛal:as it is in 
the caſe where Doctoꝛs hold opinion, that the 
ſtatute ot᷑ lap nien that reſtraine liberty to giue 


lands to the Church ſhould be vord, + they fp 


karther, that if it were pzohtbit bp a ſtatut that 
no gift ſhould be made to toꝛreineg, that pet a 
gift made to the chu ch ſhould be good, foꝛ they 
lap, that the inferiour map not take away the 
authoꝛitie of the ſuperiour, ⁊ this ſaping is di⸗ 

recly againſt the ſtatuts, wherbp it is pꝛohi 
bit, that lands ſhould not tc giuen into Mort- 
mainꝛt thep ſap alſo that bequeſts # gifts to 5 

church mu't be determined after the law Cã⸗ 

non, ⁊ not after the laws ⁊ ſtatnts of lap men, 
and fo they regard much to whom the gift is 
made. whether to the Church oz to make cauÞÞ 
wars, oꝛ to cõmon perſons, beare moe fanoz 
in gifts to the Church than to other: and the 
law of the Realme beholdeth the thing that ts 
gien 
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giuen and pꝛetended, that if the thing that 1s 
giuẽ bc ot lands oz gods, that the determina 
tion thereof, ot right belongeth in this reale 
tothe kings laws, whether it be to \pirituall 
men 02 tempoꝛal, to the church,oz to other, and 
ſo is great diuiſion inti;1s behalf, u hẽ one pꝛe 
ferreth his opinton,t another hig, # one this 
iuriſdiction, æ another that, and that as it is to 
feare moꝛe of ſingularity thanof charity:wWher 
foze it ſemeth, that they that haue the grrateſt 
charge ouer tie people ſpec ially to p health ot 
their ſoules, a e molt bead in cõſcience beloꝛe 
other to look to this matter, to do that in the 
ts in all charity to haue it retoꝛmed, not behol 
ding the tempoꝛal tur ioc ion no2 ſpiritual iu⸗ 
riſdietion. but the common wealth, # quietneſſe 
of the people:⁊ that vndoubtedly would ſhoꝛtiy 
folloſ it this diuiſion were put a way, which 
Aſuppoſe ver uv wil not be, but d al men with- 
in the rcalme both ſpiritual + teinpoꝛal be 02 
dꝛed es ruled by one law. as to tẽpozal things? 
Motwithſtanding fozaſmuch as the purpole 
ok thus wꝛiting is not to treat ofthis matter, 
therfoze I wil no farther ſpcake therof at this 
time. D. Then Þ pꝛay theo pzocerd to an other 
queſtion. that thou ſaieſt thy mind ts to do. 5. 
will with god wail, a 


lt a man be excommenged, whethet he may 
in any cale be aſsoiled without making 
latis faction. 
Cap 32, 
[EE the ſum called Summa Roſella, in the 


title Abſolut io quartaſ the ſecond n, 18 
8 i 
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laid, that he that 1s excommunicat foz a wrong 
if he bee ae to make ſatiſtadt ion, ought not to 
be aſſailed but he do ſatiſfic, ⁊ that they effend 
that do aoile hun but pet neuertheles he ts ab 
ſotled, it he be not able to maße amends, that 
he muſt yet be aſloꝛled, taking a ſufficient gage 
to ſatiſſie it he be able hereatter, o cls that Hee 
make another to ſatiſſie if he be able. And theſe 


| {apmg5 m many things hold not in the lawes 


of England. D. J pꝛay thee ſew me, wherein 
the law of che tealme varteth therefrom . S. FE 
a man be excommt mcat in the ſpiritual court 
fu2 debt, treipag, oꝛ ſuch other things as beiõg 
to the kings pos oy and to ig royal vigmty, - 
there her o. 1ght to be aſſaued without making 
any ſatilfaction 52 the Sptrituall court excce⸗ 
deth their power in that they held ples in ihoſe 
cale3,* thc pa pl ye will may 3 0 


a rxmunnctc ns, aſwell ag? {he partie 
that ſucd ht „ 5 udg7:7 therkoꝛe 
in this calc they ough: in cone nce to mahe 
abſolutton wr hou: a2! p {1:1[/at:;9,fo2 thep not 


oncly ofen ded che party id calung Hin to an⸗ 
were befoze them of ſuch tn gas belong to 
the lav of the V ealme. Un ail the king: foꝛ he 
by rcaſon of ſuch int a may leefe great aduan⸗ 
tages, by 5 reaſon of the witts onginglg. indts 
cia, nes, amel ciament 3. ſuch other thinos 
as might grow to him it (11103 had bin take in 
his courts accoꝛding to his law: + acte:oing 
to this ſaying it appcarcth in diuers ſtatutes, 
that if a man lap violent hands vpon a clerke, 
and beat him, that foꝛ the beating amends (hat 
be made in the kings court, and foz the laying 

of 
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of violent hands vpon the Clark, amends ſhai _ 


be made in the Court chꝛiſtian. Ind therfoze if 
the Judge in the court chꝛiſtian would award 
the partie to veeld damages foz the beating, he 
did againſt the ſtatute. But admit that a man 
be excommenged foz a thing that the ſpirituall 
Court may awardthe party to make ſatiſfac1- 
on of, as foz the not incloſing of the Church 
pard, oꝛ foz not apparelling of the church con- 
uentently:Then I think the party malt make 
reſtitution, oꝛ lay a ſufficient caution if he be a⸗ 
ble oꝛ he be aſſoued: but it þ party ocker ſuffict- 
ent amends, and haue his ablolutioir, and the 
Judge will not make him his letters of abſo 
lution, ił the excommengement bee of Becozd 
tn the Kings Court, then the king may Witt 
vnto the ſpirituall Judge, commaunding him 
that her make the party his letters of abſolu⸗ 
tion vpon paine of contempt : ⁊ it the ſaid ex⸗ 
communication be not of Recozd in the kings 
Court, then the party map in ſuch caſe haue 
his actto againlt the Judge ſpirituall, foz that 
hee would not make him his letters of abſolu 
tion:but if he be not aſſoiled.oꝛ ił he be not able 
to make ſatiſtaction, and therefoze the Judge 
ſpiritual will not aſſoile hum, what the Kings 
Lawes may do in this caſe J am foinwhat in 
doubt, ⁊ wil not much ſpcake of it ac this time, 
but as I ſuppoſe, he map aſwel haue his adi 
in that caſe foꝛ the not alloiling him, as where 
he ig aſſoiled, and þ the Judge will not make 
him his letterg of abſolution : and J ſuppoſe 
the ſame iaw to be where a ma is accurſed foꝛ 
a thing that p Judge had no power to accurſe 
hum 
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him in, ag fo: Debt, Treſpaſle, oꝛ ſuch other. 
Do. There he may haue other remedies, as a 
Iremunire taci2s,02 ſuch other, and therfoze J 
ſuppoſe the other aq ion !peth not foꝛ him. 

S. The Judge and the partie map be dead, x 
then no lux nunite lieth, ⁊ though they were 
altue. and were condemned in Premunire , vet 
that ſhould not auoid the excommengement: # 
therekoꝛe Ithinke the action lpeth. ſpeciallp, if 
he be thereby delayed cf actions that her night 
haue in the Rings Court, if the ſaid excom 
mengement had not bin. 


Whether a Prelate may refuſe a 
L eg V. g 


Cap, 33. 


T 19 mooued in the ſaid ſum named Roſella 

in the title Altenatio 20. the 11. article, Whe⸗ 
ther a pꝛelat may refuſe a legacy, wherin de: 
erg opimiõs be recited ther, Which as me thin 
keth houe nerd after the laws cf Þ realme to be 
moe plainly declared D. I p2ap the ſheſ me 
what the law of the realme will therein. Stu. 
I think that euerp Pꝛelat and ſoueraigne that 
map onclp ſue, and be ſued in his owne name, 
as Abbots, Pꝛiozg, and tuch other, map 
refuſe, any legacy that ig made to the houſe:foꝛ 
the legacy is not perfect till her to whom it 13 
made aſſent to take it, foꝛ eiſe i het might Not 
re fuſe it, he might be compelled to haue lands 
wherby he might in ſome caſe haue great loſſe, 
| but 
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but ther if he intend to retuſe he muſt ag ſone 
as 115 lit le by the legacy falleth.' relinquiſh to 
take the profts of the thing bequeathed , for if 
one take che protits therof he fla! not after re- 
tuſe the legacy: out pit hic ſicccdeꝛ may it he 
Wi etuſe the tab ing of the profits to fave the 
houſe Ton ycelding damages, o: from arrcra 
ges ot rẽts, if any ſuch be: like /awis ofatc⸗ 
mainder, as is in legacy, foꝛ though in Þ caſe of 
a remain ver, aſſo of a deuiſe as molt m ẽ lap, 
the freehold is caſt vpon hun by the law when 
the remainder 02 deuile falleth: pet it is in his 
Iiveriy,to retuſe the taking of the profits, # to 
retuie the rewainder if he will. ag he night doc 
of a gift of lands oꝛ gods, fo it a gift bc c mac 
to a man that reuſe. to take it, the aft 15 
void, a if it be made to a man that is abſc1 nt, cle 0 
gift taketh no cited in hun till hee aſſent: no 
moꝛe than it a man diſeiſe one to another mas 
vlc, he co whoſe vie the diſſe iſin is made, hath 
nothing in the land nc is no diſſciloꝛ till Hee a 
gree: ind to ſuch dillciſins # gifts, an A bbo! 
oꝛ Pꝛioꝛ map diſagre, aſdocl as any o:hcr m 
But atter ſome men a . of a denite,02 x5 
mamder that is made to the br hop, and to the 
Deane and Chapter, noꝛ a 45 ne and a cha 
ter of a deuiſe 2. 7em atrider made to thein, ne 
ꝓcꝭ the maſſer of a colledge ct uch a d euiſe. U2 
remamder made to him ⁊ to hig bellen. ma 
not diiaore Wit ljouit the Chapter oꝛ bieter: 
fo: the Bid op of ſuch land as hee hath with 
the Deane and chapter, ne the De ane noꝛ ma 
ſter of ſuch land as they hauc with the C 
ter oz bzcthzen map not annwere Cithont 
che 
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the hapter # bꝛethꝛen: ther foo ſome ſax that 
if the Idearc oꝛ maſter i ill retuſe, oꝛ diſclaune 
in the lands, that they haue by the dcutle oz 
temainder. chat diſclaimer without the chap= 
ter 02 bꝛe:hꝛen is void. And therfoze it is hola 
_ in the taw that if a ſhop be vouched to 
wrant,t thc tenant bindeth hem to the wars 
— by reaſon ofa leaſe made to hun by the 
Siſhop, and by che Deane z the chapter, perl⸗ 
ding a rent, :hat in that caſe the trop may 
not dilclatme in the reverſion Wit bout the al⸗ 
(cat of the Deane Ind Chapter: Vut yet if a 
teueron were granted to a Deane #a Chaps 
ter, and the D cane refuſe, the graunt is void. 
Ind ſo it ap peareth that a Denne may relulſe 
to take a git᷑t oꝛ grant of lands 02 gde, o2 
ot a reuerſion made to hun and to the chapter 
and pet he map not diſagree to a remainder, Cy 
deurfe,t the diuerſity is becauſe the remainder 
and deuiſe ehh Sent, 
WYCTeup®! in ither the Deane oꝛ the Chipter 
bythemlelneg, mov 1110 Wile fx cc Wwiths 
Sent bf th otter: Bu Sat 1 02 grant 
is not nod to them withont they both atſent , 
* tn ſuch atfrco, as J fupy! Ye,an Incant may 
diſagree arroc?t ag ene of fil age, but if a wo⸗ 
man concert v:fagree to a giſt, and ihe huſband 


agree,thit git 72 geld. D. n hat ir the lands m 

1 it cale ot mr hie wire be charged with 

damages. oꝛ bir charged Wuh moze rent than 

| land is WY NI pitbhebutband dye ſhal the 
{*C4) 


wile bocl gebt inages oꝛ to the rent: 


S. J chinde gap, e e vccupati⸗ 
911 07 the ground a alter her huſbands death, 
and 
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and think ß ſamggowv to be, ifa leas be mays 
to the haſband and the wtfe,ywliding a greater 
rent than the lar.dis woꝛth, that the wife after 
the hulbands death may refuſe the teaſe to 
ſane her from the partment of the rent fo may 
the ſucceſſour of an Abbot. Do. Ind if the hu: 
band in that caſe oneriine the wife,# the male 
his extcutoꝛs and die, whether may his execu 
toʒs in likt wile i cfule the leaſe:? 5. If they hau 
ds ſuffic tent of their teſtatoz to pap Þ rent 
think they map not refuſe it: but if they haue 
not gos ſufficient of their teſtatoꝛ to pap the 
rent to the end of the terme, F think ik they rc 
linquiſh the occupation, they map by ſpecial 
pleading diſcharge themſetues of the rent a 
tcaſe,# it they do not, they may lightly charge 
themlelues of heit owne gods. And if a icas 
bee made foz ter me of lie, the rematnder to an 
Abbot foꝛ ter nie of life of J. at S.reſerung 1 
greater rent than the land is woꝛth, a after the 
tenant foz term of life dicth,the A'bbot may rc 
fu e the remainder foz the cauſe befoze rehear 
ſed: and incaſe that the 3þbot aſſent to the 
remainder, whereby he ig charged to the rent 
during the tune that hee 1s 4bbot,and after he 
dyeth v2 is depoſed, lyuing the ſaid J.at &. 11 
that caſe his ſucceſſoꝛ may diſcharge hiniſcilc 
by rcfuling the ccupat on of the land ag is 
fozcſaid. But I thinke that if luch a remam 
der were made to a Dean and to the Chap 
ter, and the Dcane aarce without the aſſent 
of the Chapter, that in that caſe the Deane 
and the Chapter map after ward dilagree to 
the remainder, and that the ac of the ——_ 
h ith 
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out the aſſent of the Chapter ſhall not char ge 
abe the Chap. in ß behalf. And thus it appearcth, 
ater though the meaning of the laid chapter # artp⸗ 
iter cle in the laid ſumme be, that a Pꝛelat may not 
L to © diſagree vnto a legacy, foꝛ hurting of a houſe, 
_ ; | pet he may aftcr the laws of the realm diſagree 
hul- 3 thereto, where it ſhould hurt his houſe, And ik 
abe in a Przxcipe quod teddat, ther be but anc tenãt 
ods be he ſpiritual oꝛ tempo2al,+ he refuſe by Way 
aue of diſclaimer in ſuch caſe, where hee may dif- 
ent claime by the law. here the land ſhal vett in þ 
aue demandant: ⁊ if there be 2.tenants, then it ſhall 
the beſt in his fellow, ik hee will take the whole te⸗ 
= | nancy vpon him, oz els it ſhal veſt in the demã⸗ 


| dant, But if an Pbbot oꝛ a lay. man refuſe the 
459 taking of the p1ofits,and ſhew a ſpeciall cauſe 


ge why it ſhoulb hurt hum ik he do aſſent ,a:id bee 
eas thereby difcharged as is ſaid befoze : in whon 
an the land ſhal then veſt it ia moze doubt, wher dt 0 
* J wil no farther ſpeak at this time. Ind thus 2; 
the it appearcth by dtucrs of the caſes that be put 177 
EY in this chap er, that he that is ignoꝛant in te 
_ law of the reaime, hal lack the true udoement 
the of conſcience in many caſes, Foꝛ in many of 1 
* theſe caſes that may be done therin bythe law. A 
| - mult alſo be obſerued in conſcience tc. |. 
Ga. 15 
elle Whether a gift made vnder a condition bye „ 
thi void it the ſoueraigne onely breake 1 
ey the condition, | 
19 | 
_ Cap. 24. 3 
"” N (umma Rofell1 tn þ titie Altenitio, the 12. ? 
= artſtle, is aſked this queſtion, whether a 1 4 
th — 225 4 
3 
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made dnder a certaine foꝛme may bee anopded 
02 reuoked, becauſe the p clates oz ſoucraigne 
onely did bꝛeabe the foꝛme, and it is there an- 
ſwered, hat it may no:,foz that the derd of the 
Pꝛelat oncly cught not to hurt the Church: 
and if thoſe wozds{ vnder a maner be vnder⸗ 
. food of a gif: vpon condition as they ſame to 
ber, then the ſaid ſolution holdeth not in this 
reatine neither in law noꝛ conſcience. D what 
is then the law of England if a man entcoffe 
an à bbot by deed, indented vpon condition, 
that if the A bbot pap not the Feottoꝛ a certain 
ſumme of money al ſuch a day , that then ut 
ſhall bee lawfull to the feoffoꝛ to reenter , and 
at that dap the Abbot fatleth of his paiment, 
map the fcoff52 lawſullpy reenter and put out 
the I bbot - 
S.Pea verilp, foꝛ he had no right to the land 
land, dut by the gift of the feoſtour, and his gift 
was conditional. ⁊ therfoze it the condition be 
ꝛoken, u is lawful by th law of England 02 


the feffo2 to reenter, and to take his land again 


# to hold it as in his firſt eſtate:by which reen⸗ 
try alter the lawes of the rcalme, he diſpꝛoucth 
the firſt uuerp of ſeiſin, and all the mielne ad es 
doꝛ e between the firſt feoffement andthe reen⸗ 
try:and it foꝛce. h little in the Law, in whom 
the detauit be that the condition was not per- 
f. zmed whether in the à bbdt oꝛ in his coucnt, 
oꝛ in both, oz in any other perſon Whati c1:cr 
he be, except it bee in the feottezʒ h miele. Ind 
it 15 great diuerſity betwa na clœre gift mabe 
to an bbot without conditio, ad where it 1s 
made with conditio. nf. 2 whe it 1g made with- 

out 
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ed vat condition, the aa of the Abbot oneiy ſhall 
n. not by the co:ninon law diſhert: the houſe, out 
n- it bee in very fcw caſcs : but pet vpon diners 
he ſtatutes the ſufferance of the Ibbot onip map 
: diſherit the houſc,as by his ceaſſer , 02 by ſca⸗ 

2 uping of a crofle vpon a houſe againſt the ſta⸗ 
to ö tute thero made, in which caſe the houſe ther⸗ 
8 by ſhal le ſe the land. and ſome ſap that by the 
at common lat vpon his diſclumer in auowzy , 
le a wt of right of diſclatmer ucth,but it the gift 
n, bee vpon condition, u ſtandeth neither with 
in law noꝛ conſcience, that the A bbot ſhould haue 
it ö any moꝛe per lea oz ſure eſtat than was giuen 
d vnto him:and therfoꝛe as the ſaid eſtate was 
t. made to the houſe vpon condition, ſo that eſtat 


t) map be auoided foꝛ not performing of the con⸗ 
dition. Zud J think ver ilp that this J haue 


L ſaid ia to be ho den in this realme, both in the 
ft L aw and conſcience , and that be Tecrees of 
c the Church to the contracie, bind not in this 
2 | caſe. Gut if the lands be giuen to an Abbot, 
n and to his Couec, to the intent to find a lamp, 
1- 02 ts giue certaine alins to pe men, though 
by the intent be not in thoſe caſes fuifilied, yet the 
RE. feoffo2, noꝛ his Heire map not reenter: foz hœ 
* ] relerued no reentrp bp expꝛeſle wozds , ne in 
L the woꝛds, when he laid, to the intent to find 


- 


a Lainpc,oz to giue almes ac. is unpiyed no 7 j | 
| reentry, ne the feoffoz,nox his heires ſhal haue 7 
no remedie in ſuch caſes, vnleſſe it be within 


ke 
N 7 the caſe of the ſtatute of VVeſtminſter the la- 
e coud, that giueth the Ceſsauic de Cantax ia. 
J 
| 
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© Whether a couenant made vpon a giftto the 
Church, that it ſhall gs, 6 aliened, 
be good. 


Cap. 33. 


N the ſatd ſum, called Summa Roſella, the 
ſaid title Allenatio, the 11. article, is aſked 
this queſtion, whether a concnant made vpõ 
a gift to the Church, that it ſhal no? be aliened, 
be god. Ind the ſame queſt id id moued again 
in the ſaid Summa called Rolclla, in the tytic 
Cõditio the firſt article, in Summa Angelica, 


in the title Donatio prima, the 5 1. 52. articls 


E thintcnt of p queſtion there, is whether net- 
Withſkading that the condition be god to ſome 
altenations, whether that pet it be god to re⸗ 
ſtraine alienations foꝛ the redemption of thẽ 
be in captinitie under the Jnfideis , oz foz the 
greater aduantage to the houſe: # though the 
better opimon be there, þ the cond it iõ map not 
be bzoken fox redepiton of the that be in caps 
tiuitp, pet it is in maner a whole opinion that 
it may be ſold foz the greater aduantage to the 


Houſc:foz it is ſaid there that it map not be ta=- 


ken, but that the intent of the giuer was ſo, # 
therefoze they call the condition that pzohabi- 
teth it to be ſold,cond! io urpis, that is to ſap, a 
bile condition, Wher efoꝛe thep regard it not: 
but verily as J take it, if a condition may re- 
ſtrate any maner of alienat ion, then it ſhal as 
wel reſtraine Ilicnations foz the two cauſes 
before rehearſed, ag foz any other canſes : and 
though me thinketh that the cõdition is — 

aftex 
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the after the laws of the Realme, that vpon gifts 
to the Church reſtraineth alienations, pet J 

ſhall touch one reaſon that is made to the con- 
trary,that is this: C here is a ciere ground in 

the law, that if a feoffement be mate to a com. 

mon perſon in ler, vpon cõdition that the letter 

the pal not alien to no man, that cadition is void, 
ked |, bedcauſe it is contrary to the eſtate ofa fœ ſum⸗ 
'p0 ple, to bind him that hath the eſtate, that ha 
ed, ſhould not alien it he liſt:and ſome ſap that an 
ain Abbot that hath land to him and to his ſucceſ= 
tic ſoꝛs hath as high and as perfit a foe ſimple as 
ca, hath a lay man that hath land to him and to 
18+ his heires, and thercfoze they ſap, that it is as 
fs well againſt the Law of the Realme to pꝛohi⸗ 
me dite that. the Abbot ſhall not alien, as it is to 
re F p:ohibitea lap man thereof; and though it be 
F therein true as they (ap, as to the highneſſe al 
he the eſtate, yet me thinketh there is a great di⸗ 
he uer ſitie between the caſes concerning their a⸗ 
10t lienations:ſoꝛ when lands be giuen in fee ſim⸗ 
ps ple to a com con perſon, the intent of the Law 
at is that the feoitce ſhal haue power to alien. and 
he it he do alien, it is not againſt the intent of he 
a - Law, ne pct againſt che intent of the fcffo::but 
* when lands be giuen to an Ibbot and to his 
i: ſucceſſoꝛs, the intent of the latv is, and alſo of 
A the giuer (as it is to pꝛeſume ) that it ſhould 
by remaine in the houſe foz euer, and therfoze it 
'E- is called Mortmain, that is to ſap, a dead hand, 
8 as who laith that it ſhal abide there alway as 
1 a thing dead to the houſe, And therefoze as J 
1D ſuppoſe the law will ſuffer that condition to be 
„ god, that is made to reſtraine that ſuch Mort 
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moin ſhould not be oliened, and that pet it may 


pꝛohibite the ſ-1ne condition to be made bpon 


a fcoffemn&t made in fee ſimple to a man and to 
his heires : foz that is the moſt high, the moſt 
free, and the moſt pure eſtat that is in the law. 
Wut the law lutkcreth ſuch a condition to bee 
made vpon a gift in taue becauſe the Statute 
p2ohibiteth that no allenation ſhould be made 
thereof. And then as the law ſuffercth ſich a 
condition vpon a gikt in Moremaine, that is ts 
ſay,that it ſhail not e al ened, to be god: then 
it Judge h the condition olſo acco2ding tothe 
woꝛos, that is to ſay, if the condition bee ge- 
nerall that they ſhall alien to no man, as this 
caſe is.that it ſhalbe raken generallyaccoꝛding 
to the woꝛds, and it ſhal net be taken, t! at the 
intent of the giner was other wiſe than he er⸗ 
pꝛeſſed in his gift: though perc aſe if he were 
t ite himſeike and the queſtion were aſked 
hi Whether Le would be contented it ſhould 
bee ale ed foꝛ the ſaid two cauſes o not, hee 
Would lay ye, but when he is dead no ma hath 
ant hoꝛitie to interpꝛet his orft other wiſe than 
t i laſv ſuffee h, noꝛ otherwiſe than the woꝛds 
c* the git be Ant ik the condition be ſpeciall, 
that is to ſap, tha the ſand ſhal not be aliened 
to ſich a man oꝛ ſuch a man, then the condit id 
(Hall be taken accoꝛ ing to the wozd a. # then 
they map be oltencd as foz that condition to as 
ny other, but to them to whom it 1s cxpꝛeſſcip 
pꝛohibiten that the land ſhould not be aliened 
to. And if the lands in that caſe bee aticned to 
one that is net excepted in the condition, thẽ he 
map alien the land to him that is fic(t — d 
ith: 
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without bꝛeaking of the condition, fo2 conditi⸗ 
ons be taken ſtraitiy in the law and without gx 
quitie. Ind thus me thinketh, that becauſe the 
ſaid condition is general, and reſtraineth al a⸗ 
lienationa, that it map not bee aliened neither 
by the law of the Realme, ne pet by conſcience 
no moꝛe foz the ſaid two cauſes, than it map 
foz any other cauſe : and this caſe muſt of ne⸗ 
ceſſitie be indged after the rules and grounds 
of the Law of the Realine, and after no other 
law as me ſermeth. : 


e lfche Patron preſent not within 6,monethes, 
who ſhallpteſent. 


4 


Cap. 36. 


N the ſame ſum, called Summa Roſella, in þ 
riepcnevcum,n principio it isaſked, it the 
patron pꝛeſent not within fix moneths, wl o 
ſhall pzeſent , and within what time the pꝛce 
ſentment muſt de made. And it is aunſwered 
there. that if the patron pꝛeſent not within lixe 
moncthes, that the Chapter ſhall haue ſixe 
moneths to pꝛeſent, and if the Chapter pꝛeſent 
not within v. noneths, that then the Biſhop 
ſhall hiue other 6 moneths, Ind if he be neg⸗ 
ligent, then the Metrope litan ſhall haue other 
6. moneths. and it he pzelent nat, then the pꝛe⸗ 
ſentment is deuolute to the Patriar ke. And it 
the Metropalitan haue no ſuperioz vnder the 
Pope, then the pzeſcntinent is deuolute to the 
Qu. Pope. 


Pope. And ſo, as it is ſaid ther. the Frcbbiſhop 
ſhall ſupply the negligence of the Biſhop, it ha ca 
be not exempt, and if he be exempt,the pꝛeſent⸗ ne 
ment immediatly ſhall teu vpon the Biſhop,to in 
the Pope. And as J ſuppoſe theſe diuerſitieg L 
old not in the lawes ot the realme. Do. T hen fa 
pꝛay the ſhew me who ſhall pꝛeſent by the be 
lawes ef the realme, il the patron doc not pꝛe⸗ th 
ſent whi hin vj. monethes? S. Then foz default ſe 
of the patron the biſhop ſhal pzeſent vnles the fa 
king be patron , and it the Biſhop pꝛeſent not a! 
withia vj.monethes, then the Metropolitane ti 
ſhail pꝛeſent, whether the Biſhop be exempt oꝛ th 
not. And ifthe Metropolitane pzeſent not win tt 
the time limited by the law , then there bee di⸗ (t 
uers opinions who ſhall pꝛeſent. fo2 ſ me ſay + 
the Pope ſh ul pzefent, as it is ſaid befoze, and tt 
ſorr / ſap the king ſhall pꝛeſent. 1. 
. What reaſon make they that ſay the king | A! 
Muu pꝛeſent in that caſe » Stu. This is their p 
reaſon they ſap that the king is patron para- Pp: 
mount of ail the bencfices within the realme, c. 
And they lay further, that the king and his t. 
p:ogemte? 5 kings of England, without time f 
of mind, haue had authoutie to determine the | x 
right of patronages in this Realme in their 1 
own? cours, and are bound to ſee their ſub⸗ t 
{ea5 haue right in that behalfe within the q 
rcalme, and that in that caſe from him lycth no 
appcale. And then they ſap, that if the Pope in 1 
this caſe ſhould pꝛelent, tha! then the king 0 
ſhould not onelp leſe his Patronage para- t 
mount, but alſo that he ſhould not ſometime be t 
akle to do right to hls ſubitas. ? 

Din 
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55 D. In what caſe were that: S. It is in this 
er caſe ; The Lawof the Realm is, that if a be⸗ 
ts neſice {all void, $ the patron al pꝛeſent with 
to in vj moncthes, and if he do not, that then the 
2 Oꝛoinatie {121 pꝛeient, bat pet the Law is 
n | farther in this co Hat if che 45 atron preſent 
Ts befoze the Oꝛdina ic pitt in his Cierke, that 
2 then the Patron of right Wau cxtop his pꝛe⸗ 
It ſentment, and lo i is thongh the tune ſhould 
e fall after to the Metropolitan, oꝛ to the Pope: 
t and it the pꝛeſentment ould fall to the Pope, 
e - then thougy the Aduowſon abode ſtul void, ſo 
2 that the Patron might of right pꝛeſent, vet 
n the Patron ſhould not know to whome her 
* ſhould pꝛeſent, viileſſe hee ſhould goe to the 
p Pope, end ſo hee ſhould faile of right within 
d th: Kealme. And ik percaſe he went to the 
Pope, and pꝛeſented an able Clerke vnto him, 

F and pet his Clerke were refuſed and another 
1 put in at the collation ofthe Pope, oz at the 


pꝛeſen ment of a ſtraunger, pet the Patron 
N could haue no remedie fo2 the wzong within 
x the Kealme , foz the Incumbent might abide 
p iin out of the kicalme. and therefoze the law 
| will ſtiffer no title in this caſe to fall to the 
; Pope. And they ſay , that ſoz a like reaſon it 
tig, that the Law of the Realme will not allow 
ö an excummengement that is certified into the 
| kings Court vnder the Popes Bulles: Foz 
if the partie offered ſuftucient amends, and yet 
| could not obtaine his iet ters of abſolutior, the 
king ſhould not know to whom to wzite fox 
the letters of Ablolution, and the party could 
not haue tight, and that the Law will 1 no 

ile 
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Fife ſuſter. Do. The patron in that caſe may 
pꝛeſent to the Oꝛdinary as long as the chureij 
is void, and if the oꝛdinarit accept hum not, the 
Patron may haue his remedy againſt him 
within t is Realme. But ik the Pope will put 
im an Incumbent befo:e the Patron pzeſent,it 
is rcaſon that he haue the pꝛetentment, as nic 
ſeemeth befoꝛe the king. S. Wen the Oꝛdina⸗ 
ry hith ſurceſſed his time, hee Hath loſt his 
power as to that pzeſentment, ſ ecially if the 
collation bee deuolute to the Pope. And alſo 
when the pꝛelentment is in the Metropolitan 
he ſhal put in the clerke himſelfe, and not the 
Oꝛdinarie: and (i there is no defauit in the 
Oꝛdinarp, though he pꝛeſent not the Clerke of 
the Patron, i his tune be paſt, and ſo there ip- 
eth no remedy againſt him fox the Patron. 

D. Though the Pncumbent abide ſtill out of 
the realm, yet map a Quare impedit lie againſt 
him within the realme: and if the Incumbent 
make default vpon the diſtrelle, and appeare 
not to ſhew his title,then the patron ſhall haue 
a wit to the Biſhop accozding to the ſtatute, 
and fo he is not without remedy. 

S. But in this cale he cannot be ſummoned, 
attached, noꝛ diſtrained, within the Realme. 
D. He map be ſummoned bp the church as the 
tenant may in a Wꝛit of right of Adnowſlon. 
St. There the aduuwſon 1s in demaund, ⁊ here 
the pꝛeſentment is onelp in dehate: and ſo her 
cannot bet ſummoned by the Church here no 
moꝛe than it it were in a w2it of Annuitp, and 
cher the common returne is, quod Clericus eſt 
bene c iatus, non habẽs laicum feod' vbi poteſt 

lum. 
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ſummoneri. Ind though he might be ſummo⸗ 
ned in the Church. yet he night neither ber at⸗ 
tatched noꝛ diſtrained there and ſo the patron 
ſhould be without remedy. D. Ind if ha were 
without remedy, he ſhould pet bee in a5 o 
caſe as he ſhould be it the king ſhould pzeſcnt: 
koʒ if the title ſhould be giuen to the King, the 
Patron had loſt his pꝛeſentment clerly foz the 
time, though the Church abide ſtill void. Foz 
J haue heard ſay that in ſuch pꝛeſentments 
no time after the Law of the Realme runneth 
vnto the King. S. That is true, but there the 
pꝛeſent nt᷑t ſhould be taken from him by right 
and by the Law, as here it ſhould bee taken 
from him agarmſt the Law, and there as the 
Law could not help him, and that the law wil 
not ſuffer. D. Pet ine thinketh atway that the 
title of the Laps in ſuch caſe ts giuen by the 
law of the Church, ⁊ not by tꝭ e tempoꝛal laſw, 
# therfoze it fozceth but little what p tempoꝛal 
law wil in it, as ma ſermeth S. In ſuch coun⸗ 
tries where the Pope hath power to deter⸗ 
minc the right of temp oꝛai things, Þ thinke it 
ta as thou ſaiſt. but in this rcalme it io not ſo, 
And ß right of pꝛelentment is a tẽpoꝛal thing, 
and a tempozal inherit ance.⁊ therfoze J think 
it belongeth to the Kings la w to determine, # 
alſo to make lawes who ſhal pꝛeſent after 6, 
monethes aſwell as befoꝛe, ſo that the title of 
txam ination of abilitie oꝛ nonabilitie bet not 
ther by taken from the Oꝛdinarie. Ind in like⸗ 
wile it is of auoidance of benefices, that ig to 
ſap, then it ſhaibe iudged by the kings Lawes 
when a benelice ſhall be laid void, a when not. 
f and 


>» 


e36.Chapter. 
and not by the law of the Church, as when & the 1 
parſon is made a Biſhop.oꝛ accep:eth another to b 
benefice without a licence. oꝛ reſigneth, oz is met 
depꝛiued, in theſe caſes the common law ſaith, Kir 
that the benefice is void, and ſ#they ſhould be, pz! 
though a law were made by the Church to the _ 
contr-rie:and lo if the Pope ſhould haue any no! 
title in this caſe to pzeſent,it ſhouid ber by the me! 
Law ofthe N ame. And J haue notſa ne ne pꝛe 
heal d tha? the law of the N talme hath giuen put 
any title to the Pope to deter mine any tempos lig 
rail thing that may be lawfulip determined by do 
the Kings court. D. It ſ&meth bp that reaſon Ki 
tha thou haſt made now, that thou p:ef:rreſt the 
the Kings authozty in pꝛeſentments befoze _ 
the Popes,* that me thinketh ſhould not ſtand at 
with the law of God, ſith the Nope is the vt- ra 
car gener all vnder God. S. That J haue ſaid be 
pꝛoueth not, that fox the higheſt pꝛeferment in 
pꝛeſentments he is to haue authozitie to exa⸗ q 
mine the abilitie of the Parion that is pꝛeſen⸗ 
ted:foz il the pzeicnter ve able it ſuſficeth to the 
diſcharge of the Oꝛdinarie, by whom ſoeuer he 
be pꝛeſented. and that authozitie is not dend 
by the law of the Reelme to belong alwap to 
the ſpirituall iuriſdiction: but my meaning is 
that as to the right of pꝛeſentinent , and to de⸗ 
termine who ought to pzeſent, and who not, 
and at what tune, and when the Church ſhall * 
be iudged to be void, a when not, beiong to che : 
King # to his laws : foz ciſe it were a thing SM 
tn vaine foz him to hold pler of A duowſons, 2 ( 
to determin the right of patronage in his own | 


courts, and not to haue authozitie to — 
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the right thereof, and thoſe clauns ſer meth not 
to be againſt the law of God And fo mee ſæ⸗ 
meth in this caſe the pꝛeſentment is giuen the 
Ring. D. Ind if the Ring ſhould haue right to 
pꝛeſent, then might the Church happen to coz 
tinue void foꝛ euer, faꝝ as we haue ſaid befoꝛe 
no time runneth to the Ring in ſuch preſents 
ments. S. It any ſuch cale happen, it the King 
pꝛeſent not, then inap the Oꝛdinary ſet in a de⸗ 
puty to ſetue the cure as he may do when neg= 
ligence is in other patrens that may pꝛeſent æ 
do not: and alſo it cannot be thought that the 
King which hath the rule # gouernanc? ouer 
the people,not onty of their bodies, but alſo of 
their ſoules, wil hurt his conſcience and ſuffer 
a benefice continually to ſtand without a Cu⸗ 

rat, no moze than he doth in Iduouſons that 
be of his owne pꝛeſentment. 


JI 
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g VVhether the preſentment and coll:1101 of 
benetices and dignities, voiding at Rome, 
belongeth only to the Pope, 


Cap. 37. 


N the ſame ſum, called Sun ma Roſella, tn 
title Keneh crum pr imũ, in the 1 3. article, It 

is ſaid od beneſices, dignities. ⁊ pa) ſonages, 
voiding in the court of Rome may not be ame 
but by the Wope:⁊ likedwiſe of the Popes fer: 
uants and ok other that come and go from tie 
Court, it they dye in places nigh tu the Court 
within two dates iouruep, all theſe belong to 

te Pope: but if the Pope pꝛelent not with⸗ 
ma 
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in 8 moneth, then after the moneththey to w Hã turnt 
it belongeth to pꝛeſent, may pʒeſent by them: were 
ſelues onlp, oz by their vicar generall if they be Spi 
in far parts: and theſe (ay1ngs hold not in the Ning 
law of the F calme. D. hat is the cauſc that in dul 
they hold not in this rcaime,as wel as in al o⸗ the pt 
ther rtalms: 5. One cauſe is this: The king after 
in this realm accoꝛding to the ancient right of wth 
his Crowne, of all his aduo wions that ber of the k 
his patro- age ought to pꝛeſent. And in like⸗ that 
wile other Patrons of beneſices of their pꝛe⸗ nelic 
lentmẽt, ⁊ tte pices of þ right of pꝛeſentmenes # $I] 
of benefices within this Realm, belong to the # cou 
King and his crowne. And chele titles cannot the p 
be taken from the Ring and his ſubrects, but | CL 
by their aſlent, and the law that is made there: the « 
in to put away the title , bindeth not in this beko 
realme. And ouer that befoze the ſtatute of 23. Witt 
E. 3. there was a great inconuenience and miſ- ag t 
chiele, by reaton of diucrs pzoutfions # reſer⸗ # al 
uations, that the Pope made to the benefices ons 
ofthis Kealme, contrarie to the old right of Z⁊ m 
the King and o her patrons of this Realme. kin 
alwel to the Archbili;opzicks, Biſhopztckes, hau 
Deanries and Abbies,as to other diqnities # in t. 
benefices of the Church. 3 nd many times alt ta: 
ens thereby had bencfices wi hin the Eeaime rell 
that vndcritmd nor the Engliſh tongue, ſo 8 mie 
they could not c:u::ſaile ne comfozt the people, ha 
bwhen need requireo, and by that occaſiõ great out 
riches was conucyes out of the Mcalm:wher⸗ ber 
fo:e to auoid ſuch inconuenience, it was 02 - rea 
dained by the ſaid ſtatut,rhat al patrons afwel wh 
Cpiritual as tempozal ſhould haue the pzeſent- * 
ments 
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ments frei ly:⁊ in caſe the collation oꝛ p2onifi5 
were made bp the Pope tn diſturbance of any 
Spiritual Patron,that then fox that time the 
Ning ſhould haue the preſentment, + if it were 
in duturbance of any lap Patron, that then if 
the pa*ron pzelented not within the halfe pere 
after ſuch voidance, noꝛ the Biſhop of þ place 
wi hin a mone. h after the halle pere: chat then 
the king ſhould haue a ſo the preſentment, and 
that the king ſhould haue the pzofits of the be⸗ 
nelices ſo occupied by pꝛouiſiõ, except Abbeis 
# Dꝛioꝛies s other houies that haue Colledge 
t couent, i there the colledge # couent to haue 
the pꝛolits:and becauſe the ſtatute 15 general, 
t excepteth not ſuch benct:ces as ſhali vopd in 
the Court of Rome, oꝛ in ſich other place as 


dekoꝛe appearc:h,thcrefoze they te taken to bee 


within the pꝛouiſion of the ſaid eſtatute aſwell 
as the bencfices that void within the Keelme: 
c all pꝛouiſozs 8 executors of the ſaid collatiz 
ons & p20t1nttons, 2 a! their atturneis, notarieg 
2 main aners.ſhalhe out of the pzoteaton of 8 
king, e ſhal haue like pun'ſhmEt as they ſhould 
haue foz executing of benefices vopding witt⸗ 
in the re um. D. But I cannot ſe how the ſaid 
ſtatute my ſtand with conſcienct, that ſo karre 


teſtraineth the ape of his libertp, which as 


me {eeineth her ought in this cafe of right to 
haue. S. Bccanir( as q ſuppoſe) chat patrons 
ought of right to haue their pꝛeſentintats, vn⸗ 
der ſuch manner as they claime them in this 
realine, as J haue ſaid befoze, 2 as in the 20. 
chapter ot this beoke appeareth moꝛe at large. 
And alſo foꝛ aſmuch as it appeaieth euidentip. 

that 
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1 that great inconnenience followed vpon the F 
| | ſaid pꝛouiſions, and that the ſaid eſtatute was 7 
N made to auoid the ſame, which ſith that tune 5 
| hath been ſuffered by the Pope, and hath bernt | 
| alwap vſed in this realme without reſiſtance, 91 
| if that the ſapd eſtatute ſhould therefoze ſtand fir 
| | with god conſcience. — 
if of 
| @ If a houſe by chaunce fall ypon a horſe that — 
ö 1s bortowWed, who ſhall beate rg 
| the loſſe. > 

| 

| 1 Cap. 38. — 
| ! N the ſaid ſumme called Summa Roſella, in the 
[i the title Caſus fortuitvs, in the beginning is 2 
ö put this caſe. It a man lend another a hoꝛſe, — 

1 which is called there Depoſitum , # a houſe by th 
1 chance faileth vpon the hozſe, whether in that 1 | 
| Y caſe hee ſhail anſwere foꝛ the hoꝛſe? And it ig - 
| | aunſwered there, that if the houſe were like to P | 
| 1 tal. that then it cannot be take as a chance, but — 
| 1 as the default of him t hat had the hozſc deltuc⸗ oh 
1 red to him ; But if the houſe were ſtrong, + of — 
1 like!phwd and by common pꝛeſumption in no wh 
. daunger of falung, but that it fell by ſodaine 5 
1 tempeſt , oꝛ ſuch other caſualtie, that then it e 
1 1H ſhalbe taken as a chance, and hæ that had the * 
f | keeping of Þ hoꝛſe ſhal be diſcharged : a though ( „ 
| this diverſitie agreeth with the Lawes of the 90 a 
| Kealme, yet foꝛ the moze plarner declaration n F 
therof,and foz the moze like caſes and chances — 
4! Ih that map happen to gwds , that a man yu oz 


— 
— 
— 
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— in his ker ping that be not his owne, Þ ſhalt ad 
— a little moze therto, that ſhalbe ſomwhat necef- 
ne ſary as me thinketh to the oz dering of conſci⸗ 
"ah ence. Firſt a man map haue of another by wap 
a of lone oz boʒrowing, monep, coꝛne, wine, and 
ſuch other things where the ſame thing cãnot 
be deliuered if it be ocupied, but another thing 
of like nature ⁊ like value muſt de delivered 
* fo it, a ſuch things he that they be lent to, may 
| by foꝛce of the lone vſe as his owne. Ind ther - 
foze if they periſh, it is at his ieopardy, 8 this 
ts molt pꝛoperly called a lone. lſo a man may 
lend to another a hoꝛſe, an oxe, a cart, oꝛ ſuch oz 
ther things that may be de!inercd againe, and 
* they by fozce of that lone map be vſed # occu⸗ 
* pied reaſonably in ſuch manner as they were 
0 bozowed fo2,02 as it Wag agreed in the time of 
* the lone that they ſhould be occupied, 2 if ſuch 
at things be occupied otherwiſe the accozding to 
1 the intent of the lone, in that occupation they 
— periſh, in what wiſe ſoeuer they periſh ſo it bee 
ut not in default of the owner, he that bozrowed 
_ them ſhalbe charged therwith in law # conſci⸗ 
of ence: it he that bozrowed tha occupp them in 
8 ſuch maner as they were lent foꝛ, ⁊ in that oc. 
has cupation they periſh in default of him that they 
ut werelent to, then hee ſhall anſwere foz them: 
he and if they periſh not thzough his default, then 
rh her that oweth them ſhall beare the loſſe. Y1- 
Ne ſo it a man haue gods to kp to a certain dap, 
ou foz a certaine recompence foz the ke ping, he 
* ſhall ſtand charged oz not charged, after ag de⸗ 


Hy fault oz no default ſhall bee in hun as be- 
foze appearethzand fort is if he haue nothing 
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fo; the kerping. but if he haue foꝛ the Keeping. 
t make pꝛomiſe at þ time of the deliuery to rc- 
deltuer them ſafe at his per ill, then he ſhall ber 
charged with all chances that map fal. But if 
he make that pꝛomiſe ⁊ haue nothing fo2 kæp⸗ 
ing, I think he is bound to no ſuch caſualtics 
but that be wiltul # his owne default, foz that 
is a nude. oꝛ a naked pꝛomiſe, wherupon as J 
ſuppoſe no action lieth. A lſo i a man find gods 
of another, if they be after hurt cz loſt by wil- 
ful negligence,he ſhalbe charged to the owner, 
but if they be loſt by other caſualty, as if they be 
laid in a houſe that by chance 16 burned, oz if 
he deliuer them to another to kerpe d runneth 
awap with them, J think he be diſcharged : 4 
theſe diuer ſities hold moſt cõmonly vpon pled- 
ges, oꝛ where a ma hireth gwds of his neigh⸗ 
boz to a certain day foꝛ certaine mony, # many 


other dinerſities be in the law of the Realine, * 


what ſhalbe to the teopardy of the one, 2 whit 
of the other, which J will not ſpeake of at this 
time: And by this it map appeare that it ie co- 
monlp holdt in the laws of England ik a com 
mon carier go by the waies that be dangerous 
foz robbing oꝛ dꝛiue by night, oꝛ in other intõ⸗ 
uenient time be robbed, oz it he ouercharge a 
hoꝛſe, whereby he falleth into the water oz 0- 


ther wiſe ſo that the ſtutfe is hurt oz impaired: 


that heſhall ſtand charged foz his miſdemea- 
nonr,and if her would percaſe rekuſe to carry 
it, vnleſſe pꝛom ſe were made vnto him that he 
ſhal not be charged foz no meſdemcanout that 
ſhould be in him, the pꝛomiſe were void: Fo? 


jt were agaiaſt reaſon ⁊ againſt god maners, - 


and 
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- and ſo tt is in all other caſes like. Ind all theſe 
diuerſities be granted by ſecundary cocluſtons 
| dermed vpon the Law of rcafon, without any 
ftatute made in that behalfe Ind peraduẽ ture 
lawes, and the concluſions therin, be the moꝛe 
plaine à the moꝛe open. Foz if any ſtatut were 
N made therin, I think verily mo doubts # que⸗ 
| ftions would riſe vpon the Statute,than doth 
, now when they be onelp argued a tudged after 
F the common law. * 
C gIfa Prieſt haue won much goods by ſaying . 
{ of Maſſe, wliether he may giue thoſe goods 
0 or make a well ot thc m, 
: Cap. 39. 
3 N the ſaid ſum calle, Summa Roſella in the 
e, title Clericus quartus the third article, is aſ⸗ 
t þ *kevthisquecſtto: If a pꝛieſt haue won much 
25 gods by ſaping ol maſſe, whether he may giue 
A thoſe gedo, oꝛ make a will of them: whereto it 
is aunſwered there, that her may giue them, op 
8 make a will of then, ſoec tally when a man be- 
yon queth mony for to haue Maſſes (aid foꝛ him: & 
@ the like law is of ſuch things as a cierke wins? 
= eth by thc reaſon of an office : Fox it ia ſayd 
d:. there, that ſuch thing g come to hum by reaforr 
2 of his o vne perlon: wich ſayings It hink ac⸗ 
rp coꝛd w the law of þ rcalme. Wut "fora! muchas 
he in the ſaid article + in diucrs other places of þ 
* ſaid chapter, + it: dviers other chapt erg ofthe 
07 ſud Summe, is put great diucrſitie bet wæne 
Ss luch gods, as a Clerke hath by reaſon 9? his 
nd R u Church 
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church, and ſuch gods as he hath by reaſon of 
his perſon, t that he muſt diſpoſe ſuch gwdg 
as he hath by reaſon of his church in ſuch ma- 
ner as is appointed bp the law of the Church, 
ſo that he may not diſpoſe them ſo 1tberallp,as 
he may the gods d come by reaſon of his own 
perſon, ther koꝛe I ſhall a little touch what ſpt- 
rituall men may do with their gods aftcr the 
law of the Realme. 

Firſt a Biſhop of ſuch gods as he hath with 
the Deane and Chapter, hee may neither make 
gitt noꝛ bequeſt, but of ſuch gods as he hath 
of lis owne by realon of his church, oꝛ of ß gift 
of his aunceſtoꝛs oꝛ of any other, oꝛ of his pa 
trimony, he map both make gifts and bequeſts 
lawfully. Ind an Abbot of the gods of his 
Church may make a gift, and that gift is god 
as to the Law : but what it is in conſcience, 
that is after the cauſe and intent and qualitie 
of the gilt, foꝛ il it bee fo much that it notably 
hurteth the houſe oz the couent, oz if he giue a- 
Way the bokes, oz the chalices, oz ſuch other 

things as belong to p ſeruice of God, he offen 
deth in conſcience and pet he ig not puniſhabic 
in the Law ne yet by Subpena after ſome men, 
ne in none otherwile but by the Law of the 
church as a waſter of the gods of his mona 
ſtery. But neuertheles J will not fully hold 
that opinion, as to that that belongeth neceſla⸗ 
rily to the ſeruice of God, whether any remedy 
lye againſt hum oz not, bit remit it to the iudg 
ment of other. And of a Deane & Chapter, and 
a Maſter ⁊ bꝛethꝛen of gods that they haue to 


thẽſelues, ⁊ alſo of gods that they haue With 
5 the 
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t the Chapter a bzethzen,the ſame diuerſity hol⸗ 
9 deth, as appeareth befoze of a Biſhop and the 
| Deane ⁊ Chapter, except that in the caſe of a 
1. inaſter ⁊ bzcthzen the gods ſhalbe oꝛdered ag 
9 ſhalbe aſſigned by the koundation. Ind mozeo- 
n er of a Parion of a Church, Vicar & C havnery 
f ptie ſt, oʒ ſuch other ſuch gods as they haue 
e alwell ſuch as they haue by reaſon of the Par- 

ſonage, Uicarage, oꝛ Chauntrie, as that they 
9 haue by reaſon of their owne pet ſon, they may 
ic FF {awfully gttze and bequeath where they wil ak⸗ 
th ter the common Law: Ind if thep diſpoſe part 
ft among the pariſhioner s, 2 part to the bunding 
a- of Churches, oꝛ giue part to ihe :Dzdinarie, oz 
8 to pe men, oʒ in ſuch other manner, as it ig 
18 appointed by the law of the church, they offend * 
2d not therein, vntes they think theinſelues boun 
e, den thereto bp dutie, by authoꝛitie of the law 
ic of the church. not regarding the kings lawes, 
ip foz if they do ſo, it ſæmeth they reſiſt the Oꝛdi⸗ 
a- nãces of God, which hath giut power to pꝛin⸗ 
er ces to make laws:but there as the Pope hath 
Te ſouerainty in tempoꝛall things, as he hath in 
IC ſpiritual things, there ſome lay that the gods 
n, of pz1*\ts muſt in conſcience be diſpoſed as 18 
he contained in the ſaid ſumme, but that holdet h 
a not in this Keaime : foꝛ the gods of ſpiritnai! 
1D men be tempoꝛal in what manner ſocner they 
a: come to them, and mult be oꝛdered after the tẽ⸗ 
dy poꝛal law as the gods of the tempoꝛail men 
g muſt be. owbeit ie there were a ſtatute made 
nd in this caſe of like effect in many point o, as the 
to law of the church 1s, I thinke it were a right 
th good and a pꝛoſitable ſtatuic, 
he = R in. | Who 
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* 
Who ſhall ſucceed a Clerke that dyeth 


inteſtate. 
Cap. 40. 


N the ſaid ſam called Roſella in the chapter 
clericus quart” the 7, article, ts alked this 
queſtion, who ſhalt ſuccerd to a Clerke that 
dyeth inteſtate, 1! 15 anſwered, that in gods 
rotten by ceaſon of the church, the church (hal! 
ucca d. Vut in other gogo his kinſmen ſhall 
fucced after the oꝛder ofthe law, + it there bee 
no kinſman, then the church ſhall ſucceed. And 
tt ig ſaid further, that gods gotten by a Can- 
non ſeculer by reaſon of his church oz. pꝛebend 


ſhai not go to his ſucceſſoꝛ in the pzebendy/but -- 
to the Chapter But where one that is bene 
ficed is not ot the congreg ation, but he hath a 


benefice cla rey ſeperat, as it he be a parſon of 
a xariſh church, oꝛ is a pꝛeſident, oꝛ an Arch⸗ 
deacon not beneficed by the Chapter, then the 
gs g9/ te by reaton of his benefice,ſhail go 
to 117 ſu e424 not to the Chapter, and none 
of theſe iayings hold place in 8 lawes of Eng 
la id. D. War is then the Law, ifa Parſon of 
a Thurc ©. + Urcar in the Countrey dye in 
teſtate, 021100 annon feculer bee allo a Par- 
ſon and haue ws by reaton thereof, and alſo 
by a Pebend hat Hee hath in a Catheb2all 
Church,z ha bye nteſlate, who ſhall haue his 
god: S. At the conmon Law the Ozdinarie 
in al theſe cafe mov adminiſter the goods, and 

after her muſt conumit admmiſtration to the 
nert 
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next faithfull friends of him that is dead inte⸗ 
ace that will deſire it, ag he is bound to doe v 
wher lap men ß haue gods die inteſtat. And if 
no mau deſire to haue adminiſtration , then 
the Dzdinarie may adminiſter # ſee the debts 
paid, and hee muſt beware that he pay the 
er debts in ſuch oꝛder as is appointed in the 
is common Law: foz if hee pap debts vpon fima 
at ple contracts befoꝛe an obligation, he ſhall bee 
8 compelled to pay the debt vpon the 11 
11! of his owne gwds,ifthere he no gods luffict- 
I ent ot him that dped inteſtate, and though it be 
Ni luffred in ſuch caſe that the Ozdinary map pap 
1D pound and pound like, that is, to appoꝛtion the 
8 gods among the debtozs after his diſcretion, 
1b pet by the rigoꝛ of the common Law, he might 
ut be charged to him that can firſt haue his iudg⸗ 
e: } ment againſt him. And furthermoꝛe by that 1g 
f {aid akoꝛe in the lalt Chapter it appeareth that 
of Ha Biſhop that hath gwds of his patrimonp, 
h- oa maſter of a Colledge,oz a Dean of gods. 
he that they haue of their owne onely to them= 
10 ſeincs dye inteſtate , that the Dzdinary ſhall 
ne coinmit admimiſtration thereof, as befoze aps 
the” peareth, and it they make ex: cutoꝛs, then the 
of exccutoꝛs ſhall haue the nnniſtration thereof: 
n But the heires noz the kinſmen by that reaſon 
Iz only that they bc heireg oz of kin to him that 
ſo is deceaſed: , ſhall haue no medling with his 
111 gods except it be by cuſtom of ſome countries 
18 where the heir a ſhal haue their lons, 02 woher 
ie the childzen (the debes # legacies paid) ſhalt 
1d haue a reaſonable part of the gods after the 
he caltome of the country. 
rt Biig. 417 
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If a man be outlawed of fclouy,or be attain. th 
ted for murder or felony , or that is an aſ- of 
cilmus, may be fla, ne by cucric ne 

| ſtranger. pl 

xi 

Cap. 41. m 

T appeareth in this ſaid ſym called Summz 2 
Isles in the xxj. Ch. in the titic of Alciſ- mi 
mus the 2. Paragtafe, that he is an Alcilmus ſu 
that will lap men foz money at the inſtance of thi 
cucrp man that will mouc him to it, and ſuch B 
a man map lawfullp be llaine, not only by the " 
iudge,but by cucry pꝛiuat perſon. But it 1s wn | 7: 
ſaid there in the 4.paragrafe,that he muſt firſt ſhe 
be iudged by ß law as an Aſcilmus ere he map ha 
he ſlain, oꝛ his gods ſeiſed. And it is ſaid fur- be 
ther there in the 2.paragrafe, that allo in con⸗ ga 
ſcience ſuch an Aſciſmus map be ſlaine if it ber cal 
done thzough a zeale of inſtice and elle not. Js lat 
not the law of the rcalme like ile of men out: tha 
lawed,abiured,oz iudged fox felony? lat 
8 In the law of the realme there is no ſuch hin 
law, that a man ſhall ber tudged as an Aſcil- tie 
mus, ne if a man be in full purpoſe foz a certain ma 
ſum of monep that her hath receiued, to flap and 
a man, vet it is no felonp,nc murder in the law tra 
till he hath done the act: fo intent of felony no wh 
murder is not puniſhablc by the common law law 
of the Realme, though it be dcadip ſin befoze put 
God, but in treaſon oꝛ in ſome other partic u⸗ but 
ter caſes by ſtatute that intent may be puniſh- ket! 
ed. And though a man in ſuch a caſe kill a man {tra 
foz money: pet it ſhall not bee admitted * his 
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hee is an Aſcilmus, Foz as it is ſaid befoze, 
- there is no ſuch terme of Aſcilmus in the law 
of the Realme, but he ſhal in ſuch caſc be arrai⸗ 
ned vpon the murther. Ind if he conkeſle it oz 
plead that he is not auiltp,#is found guilty by 
xij. men, he ſhall haue iudgement of like, and of 
member, and ſhal foꝛ fait his lands and gods. 
2 And like Law is of an appeale bꝛought of the 
2 murther, if he ſtand dumbe and will not aun⸗ 
＋ ſwere to the murther, her ſhall be attainted of 
of the murther, ⁊ ſhall fozfait life, lands # gods: 
bh But it he be arraigned of the murther vpo an 
& India ment at the Kings ſuit, and ther cupon 
8 llandeth dumbe and will not anſwere, there he 
ſt ſhal not be attainted of the murther, but he ſhal 
W haue pain fozt and dure, that is to ſay, her ſhall 
r⸗ be pꝛeſſed to death, and he ſhal there fozfart Hig 
N- goods, and not his lands. But in none of theſe 
er caſes (that is to ſay) though a man bie Out⸗ 
8 la wed foz murther oz fclony, oꝛ bee abiur ed, oz 
t⸗ that he bee other wiſc attainted : pet it is not 
lawfull foz any man to murther um, oꝛ flap 
ch him, ne to put hun in execution but by authoꝛi⸗ 
l- tie of the Rings Laws, {niomuch that if a 
in man bee adiudged to haue pam fo2t and dure, 
ap and the officer bcheadcth him, oz on the con⸗ 
w trarpwiſe puttcth him to pame fort and dure, 
o where he ſhould behcad hun, her oſtendeth the 
w law. Ind if an officer which hath aut hoꝛity to 
2C put a man to death, may not put hum to death 
uz but accozding to the iudgement, then me thin= 
h- keth it ſhould follow that mozec ſtronger, a 
an ſtraunger map not put ſuch a man to death of 
at his owne authozity without — 
9 0 


The42.Chapter. 


of the Law. But if the iudge ment be that ha 
ſhalbe hanged in chaines, the officer hangeth 
him in other things and not in chaines, J ſup- 
poſe he 1s not guiltte of his death: But ſome 
lay he ſhall there make a fine to p king, becauſe 
he hath not followed the wozds of the tudge 
ment. 

Fifo if a man that is no officer would arreſt 
a man that is outlawed, abiured, 02 attainted 
ofinurther oz felony,as is afozeſatd, # he diſo⸗ 
bepeth the reit, a bo reaſon of the diſobedience 
he is ſlaine, I ſuppoſe the other ſhal not be im 
peached foz his death: for it is lawfull vnto 
tuery man to take ſuch perſons * to bꝛing the 
fo:th that they may be oꝛdꝛed accoꝛdung to the 
law. But if a Capias be directed vnto the ſhi⸗ 
rife to take a man in an action of debt oz treſ- 
paſſe there no man may take the man, but her 


haue authozitic from the Shirrfe : and if any 


man attẽpꝭ of his own authoꝛitie to take him 
c he reliſteth,x in the reſiſting is ſlain, he that 
Would haue taken hun ig gnilty of his death. 


q VVhether a man ſhall be bounden by tlie 26 
or cftence of his leruant or othcer, 


Cap. 41. 


N the ſaid ſam called Summa Angelica, in 
the title Dominus nij. Parazrate , is aſked 
this queſtion, whether a man ſhalbe charged 
fo: his houſhold:and it ts ſaid that ther he ſhal 


when the houlhoid offendeth in an office oꝛ mt- 
| niſtry 
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ulſtry that the Maſter is the chiefe officer of, 
and he hath the wozk and the pꝛo t of the hou⸗ 
Hold: F oꝛ it ſhall be his Default chat he would 
chuſe ſuch ſeruants, foz her cught to appoint 
honeſt perſons : But it is ſaid therc,that it is 
to be vnderſtod ciuilly, # not criminalip, wher⸗ 
by, as is ſaid there, hee that 1s a gouernout 1g 
bound foz the offence of his officers, + that the 
ſame is to be holden of a Captain, that he ſ ail 


be bound fox the offence of his ſquiers, and an 


hoſt foz his gueſt, and ſuch other. Meuertheles 
it is ſaid there, that certaine IDocto2s there re⸗ 
hear ſed, ſaid therto, that if the office be an open 
2 publike office, as an office ot power, oꝛ other 
like, It tufficeth to bzing forth hun that of- 
kended: But it is otherwiſe if it bee no? a pub⸗ 
like office, but an hoſt oz a Tauerner, oꝛ other 
uke. But ik the hou hold offend not in the office 
the Loꝛd is not bound as to the Law, but in 
conſcience he is bound it hee were in default by 
not correcting them, foꝛ hee io bound to coꝛrect 
them both by Woꝛd and example and if he find 
any incozrig:vlehe is bound to put bir away, 
except that her haue pꝛeſumptions, that if hee 
do fo, her will bee the worſe, and then her map 
do that lee thinketh beſt and he 1s excuſed, and 
cls not: Fox to ſuch perſons it is fait, Error qui 
non teſiſtitur, approbatur: (that is ts lar an 
Erroz that ts not rcſiſted, ie app:cucd, And 
though diuers of the ſapings befoze rehearſcd 
agree with the Law of the Realme, vci all doe 
not ſo, and alſo they that do are to be obſcrued 
by authoꝛitie of the law of the Realm, ⁊ not by 
the authozitp alleaged in the ſaid Þaraorafe, 
Ind 
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Ind therefoze J intend to treat fomewhat 
where the Maſter ſhall be charged by his ſer⸗ 
uant,oz deputic,oz by them that be vnder hum 
in any office, t where not, and then J intend to 
touch ſome ether things, where the Maiſter 
after the Lawes of the Realme ſhall be char- 
ged by the aa of his ſeruant in other caſes not 
concerning offices, and where not. 

Firſt, i a man be committed to ward vpon 
arrerages of accoinpt , * the keeper of the pꝛi⸗ 
ſon ſufferethhim to go at large, then an action 
of debt ſhall lye againſt him. Ind if hee bee not 
ſufficient, then it lyeth againſt him that com- 
imtted the ker ping of the pꝛilon vnto him, and 
that is by reaſon of thc ſtatute of Welt, the 2. 
ca. i 1. Aiſo it Bailits of Franchiſes that haue 
Returne of writs make a falſe returne, the par⸗ 
tie (hail haue auerrement againſt it, aſwel of 
to little iſſues as of other things, aſwell ag he 
ſhall haue againſt the ſhirrife, but al the puniſh⸗ 
ment ſhal be only vpon the baulite, and not vpõ 


the Loꝛd of the Franchiſe, and that doth ap⸗ 


pcare by the ſtatute made in the firſt peare of 
king Ed, z. the r. chapter. But if an vnderſhi⸗ 
rife make a returne wherupon the ſhirife ſhalt 
be amerced,therc the high Shirike ſhall bee a⸗ 
merced foꝛ the returne ig made expꝛe ſly in his 
name. Mut it it be a falſe returne whercupon 
an action of diſceit lpeth, in that caſe it may ber 
brought againſt the vnderſhirife. And ſee ther- 
of the ſtatute that is called Staturum de male 
returnantibus breuia. 


Alſo if the kings Butler make doputtes,he | 


ſhall aunſwere foꝛ his deputies as foz himſelf, 
a6 
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as appearcth in the ſtatut made in the 2 5. pere 
of Ring Edward the 3. De proditionibus the 
21. Chapter. 

Alſo in þ ſtatute that is called Statutũ ſcac- 
cat ij it is enacted among other things, that no 
officer of the Exchequer ſhal put any clerk vn 
der him, but ſuch as he will anſwere foꝛ. Ind 
fozaſinuch as the ſtatute is generall: it ſecmeth 
that he ſhall anſwer as well fs: an vntruth in 
any ſuch cierke as foꝛ an duerſight. © 

Alſo in the 14.yere of King k. the 3. ca. .it is 
enacted, that al Gails ſhalbe appointed againt 
to the Shires,and that the Shirife (Hail haut 
the keeping of them, and that the Shirife ſhall 
make ſuch vndergardeins foz the which they 
will aunſwere., And neuertheleſſe J ſuppoſe 
that if there be an eſcape by default ofthe Gar 
ler, that the king may charge the Gailer ik hee 
will. But it is no doubt but he may charge the 
Shirit by reaſon of this ſtatute if he wii. But 
ik it be a wilfull eſcape in the Gailer Which ig 
felonp in him, the Shirife ſhal not be bound ta 
aunſwere to he felonie, ne none other but the 
Gauer himſeife, and they that aſlented to him. 

Iifo if a inan Hine a Shirifewike, Conſta- 
bleſhip,oꝛ Bailpwike in fee, whereby hee hath 
the k ping of pzrfoner's , if he let any to reple- 
uin that be not repleuiſhable, and thereof bee 
attaint, hee ſhall leeſe the office ⁊c. Ind if it bee 
an UInderſhcrefe, Conſtable , oz Ba:hfe , that 
hath the keeping of the pziſon, that doth it 
Without knawledge of the Lord, he tall haue 
impuſonment by thee peares,and after ſhal be 
raunſomed at the Kings Will, ag appearcth 

I 
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in the ſtatute of Weſt. the 1. the 15. chap. nd 
ſo it appearech, that in thin caſe, her that is the 
L o2d of the pꝛiſon, is not bound to aunfwere 
koꝛ the offence of them that haue the rule of the 
pꝛſon vnder him, but that they ſhall haue the 
pumſhmẽt themſelues foz then miſdemeano;, 
Alſo there is a ſtatute made in the 27, peare of 
king Ed. z. the 19. Chap. that is called the ſta⸗ 
tute of the Staple, wWher by it is oꝛdamed, that 
no Marchant. ne none other ma ſhall not ler ſe 
their gods fo2 the Treſpas, 02 fozfert of their 
ſeruants, vnles it be by commandement of his 
Maſter, oʒ that he offend in the office that his 
Maſter hath put him in, oz ets, that the Mat- 
ftcr ſhalbe bound to anſ vere foꝛ the deed of his 
ſeruaut by the law marchant, as in ſome place 
it is vicd, 

Aiſo it is enacted in the 14, pcare of King 
Edward the z. thes Chapter, that wapen- 
takes and HBundzeda that be ſeuered from the 
Countics. all be adioined agame vnto them, 
and that it the Shirife hold them in his owne 
hands. that he hall put in them ſuch bailikes 
tha: haue lands ſuſticient, and thoſe fox Which 
he will aunſwere, and that if her let them to 
kerme, that hey bee ict to the auntient ferme, 
bat after it 15 pꝛohibited by the Statute of the 
22. pr are of king Benry tize's. the 10. Chapter. 
That no rife (hail let his Bailiwikes, noz 
wapentakes to terme And when they be once 
in the Shirifea owne hands, and the ſhirit es 
put in Bailifco then be but as Underbatlikes 
tothe Ring and the ſturiſe the high bailike, and 
they in maner the ſhirikes leruants and put in 
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only by him. Ind therfozc by the ſaid ſtatut of 
Ring Ed. the z. he ſhall an were foz them, if 
they offend in their office, but if the Shirtife 
let⸗thẽ to ferme, then though the Shirif. offend 
the ſtatute in that doing, yet whether Hee {haif 
be charged foz their muldemtcanoz in the office 
02 not, is a great doubt to ſome men, foꝛ they 
ſap that this ſtatute 1s only to bee vnder ſtod 
where the bailiwikes be in the ſhirifes hands, 
but here they ber not ſo, ne the bailifes ber not 
his ſeruants, but his ſermours : And therfoze 
they ſap, that if the Shirife ſHal be charged fox 
them, it is by the common Law, # not by the 
ſtatute atoʒeſaid. Alſo in the 2. pere of Ring 
Henry the vj. the xuij. Chap.it is enacted that 
Dfficers by patent in euerp court of the King, 
that by vertue of ther office haue power to 
make clarks in the ſaid courts, ſhal be charged 
r ſwoꝛne to make {och clarks vnder them, fox 
whom thep will an{were. Alſo the Boſpite⸗ 
lers#Templers be pꝛohibit they (all hold no 
plce that belong to the Kings Courts , vpon 
pain to peld damages to the partie gricued,+to 
make ranſome to the king that the ſupcrious, 
hal anſwere foz their oberiepcers as fo? their 
owWne derd. Weſt. 2 cap. 4 Lilo the Strie unt 
of the Catery ſhaltaciiire ail the debts , dama⸗ 
ges, and exccut ans that al be recouered a⸗ 
gaunſt any that is purucioꝛ, oꝛ achatoꝛ, vider 
bun that offend againſt the {ature of xxxvj. 
of © dw. che 13.02 againt the itatute of xei19. 
of Dearypthe v3. cale the puruciour, oz az 
ch tour bœ not ſufticient 2c. And the partic 
plauntite ſhall haue a Scire tacias againſt Þ ſaid 
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ſergcant in this caſe to haue execution, as ap- 


pcareth in the 24. ycate of king Henry the vj, 
the 1. Chapter. 

Alſo if a man be ſent to pꝛiſon vpon a Sta⸗ 
tute marchant by the Maioꝛ, betfoꝛe whom the 


, recogntſance was taken, à the Gailoz wil not 


receiue him he ſhal anſwere foꝛ the bebt ik Her 
haue whercwith, e if not, then he ſhall anſwer 
that committed the Gaile to him, as appeareth 
in the ſtatut called the ſtatut marchant. 

Fifo if Dutragious tolle bee taken in the 
towne Marchant, it it be the Kings town lei 
to farine,the king ſhal take the franchiſe of the 
market into his hands: And ik it bee done by 
the Loꝛd ofthe Towne, the King ſhall doe in 
likewiſe: Ind if it be done by the Baiiife , vn- 
knowing to the Loꝛd, he ſhall peeld againe as 
much as he hath taken, and ſhall haue impꝛi⸗ 
ſonment of xi dares : And fo it appearcth that 
the Loꝛd in this caſe ſhall not auiſwere fo: 
his Bailife, V Veſt. the 1 cap. 3o. Ind in al the 
cafes befoꝛe rchearſed, where the ſuperiour 18 


charged by the default of him that is vnde: 


hum, Hee in Whoſe default his ſuperiour ig ſo 
charged, is bound in conſcience to reſtoze him 
that is ſo charged through his default: Except 
pᷣ caſc befoꝛe rehcarſed of the Yolpitelers,foz 
al that the obedtencer hath, is the niperiozs ik 
he will take it. Ind therfoze what recompecc 
ſhalbe made by the obediencer in that caſe, ic al 
at the will of the ſuperiour. Ind now J 1inted 
to ſhew the ſome particuler caſes, where the 
maſter after the laws of þ realm ſhalbe charg⸗ 
ed by the ad ot his ſeruant, baulife, oꝛ deputy. | 
Where 
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Where no?, and ſo fox to make an end of this 
Chapter 3 

Firſt toꝛ treſpaſſe of b ittery, 02 wꝛongfull 
en rp into lands oz tenements, ne pet foꝛ Fe- 
tony oz murther, the maſter ſhal not ve charged 
fo: his ſeruant, vnleſſe hee did it by his comp 
mandement. 

Alſo if a ſeruant bozrow money in hi mas 
ſters name, he maſter ſhall not be charged w 
tt, vnleſl: it come to his vſe,and that by his af- 
ſent. Ind the ſame law is ik the ſeruant make 
a contract in his maſters name, the contract 
ſhall not bind his maſter, vnleſſe it were by his 
matters commandement, oꝛ that it came to the 
maſters vſe by his aſſent. But if a man ſend 
his ſeruant to a faire 02 market, to buy foz him 
certaine things,though he commaund him not 
to bup them of no man tn certaine, and the ſer⸗ 
uat doth accoꝛding, the maſter ſhalbe charged, 
but the ſeruant in that caſe buy them in his 
owne name, not ſpeaking of his Mailter, the 
Maiſter Mail not be charged, vnles the things 
bought come to his dle. 

Alco if a man ſend his ſeruant to the market 
with a thing which he knoweth to be defediue 


to be ſold to a certame man, and he ſelleth it ta 


him, thert an action lpeth againſt the maſter : 
but ik the maiſter biddeth him not ſell it to any 
per ſon in certaine, but gencratiy to whom hee 

can, and he ſelleth it a*cotding, there iperh no 
action of diſceit againſt the maſter. © 2 . 46s, 

Alſo if the ſeruant keepe the Maſters fire 
negligent!p, wherbp his maſters houſe is bzet 
and his neighdours aiſd, there an action lyeti 
S —_ 18 . *gainff 
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againit the Maſter. But if the ſeruant bearc rec 
arc negligen ly in the ſtreet , and thereby the of tt 
houſe ol another is varncd, there lpeth no act- creĩ 
on againſt the Matter. M 
Allo ia man deſire to lodge with one, that hat 
iS no conumnon Yolcler,and one that is ſeruãt tio! 
to him that he lodgeth with, robbcth his cham⸗ den 
ber. bis Malter wall not be charged foꝛ that 1 
robhiug: but if he had bern a common Hoſtelet ma! 
he ſhouid haue been chai ged. and 
Allo if a man bee gardein of a pꝛiſon, wWhere⸗ cha 
in id a man that is condemned in a cectauie foꝛ 
iu me of money , and another tha: ig in pat vie 
$3 foz Felony, aud a ſeruant of the garveine 4 
that hoh the rule of (ke priſon vnier hum. wil- | afti 
fun lelicth them both eic ape, in this caſe the gro 
garden ſhall aunſwwere oz the debt, and all aft 
Pay a ſine toꝛ the cicape of the other, as foꝛ a me 
iegligent cicape,, and the ſcruant oncip (hall me 
de put to aun doe to the kclonp, tos the Wilkull his 
Eſcape, : Le 
Alſo ifa man make another his gencrall re- * 
er ond thai tece:udur rectiueth money of to 
a crcditour of his after, and maketh hin the 
acquitance, and alter payeth not his Malter, me 
pct ti at ;arment diſchargeth the creditour: to! 
Unt ik the ciedito2 Had taken an acquitance ct 

of lim Without paping him his mon ep, that 
acquitance o. y Were no ba. te to the Malter, hun 
vnle ſle he made hun receiuer by waiting, and de 
dye hun authguy to make acquiances, and 1 
* | then the authozüie muſt be ſhewed. And if of 
the credüour in luch caie by agræment be⸗ m 
twerne the recciuer and him, deliuered to the fel 

receiuer 
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recciuer a hoꝛſe 02 another thing in rechpence 
of the debt, that deliuerp diſchargeth not the 
crrditour, vnleſſe it be deltuered ouer vnto the 
Maſter, and hee agree to it. Foz the receiuer 
hath no ſuch power to make no ſuch cõmuta⸗ 
tion, but his maſter giuc him ſpecial comman= 
dement thereto, 

Xifo if a ſeruaunt ſhew a Creditour of his 
maſter,that his maſter ſent him fox his money, 
and hee (very it vnto him, that payment dif- 
chargethhun not, ik the maſter did not ſed him 
fo2 it indeed,except that it come after vnto the 
ble of the maſter by his aſſent, 

Alſo ifa man make a bailife of a mano2,and 
after the L 92d of whom the Manoꝛ is holder 
grant the ſeigntoꝛy to another, and the baplife 
after payeth the rent to the graunter, that pap⸗ 
ment of he rent counteruaueth no attourne⸗ 
ment though it were by fine, ne ſhall not bind 
his Maſter, til he attour ne himſclfe;but ik the 
Loꝛd of whom the land is holden diflceticd one 
o the ſeignioꝛy, and the baphfe papeth the rent 
to the heire of the Loꝛd, that is a god ſeiſin to 
the heir, though the batlife had no commanunde= 
ment of his Maſter to pay it. Fo2 it belongeth 
to his office to pap rents lcruice, but not rent 
charge as ſome men ſap. 

Alſo an encrochment by the bailifc ſhall not 
bind the maſter in auowꝛe, ik he had no cõmã⸗ 
dement ok the maſter to pay it. Alſo it there be 
Loꝛd, meſne and tenant, ⁊ the tenant holdeth 
of the meine ag ot his manoꝛ of D. the meſne 
m eth a baiſife. and after the tenant maketha 


fe ffement, che feffor tendeth notice to the hailike. 
Su. and 
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and her accepteth his rent with the arrerages, (aft 
this notice all not bind the Loꝛd . ne compci 
him to alter his auowzp:foz the oice of a bai⸗ foz 
ute ſtretcheth not thereto , du hee muſt haue | 
therein a ſpec iall commaundement of his £2, az g 
ſer. Alſo it a ſeruant ride on his maſters hoꝛie che 
to do an errant foꝛ his Maſtet into a Towne hidi 
that hath authozity to make attachments of | 
gauds vpon plaints of debt ac. # there vpon a — 
plaint ot debt made againſt the ſeruant, the 
Maſters hoꝛſe is attached by the Officers, =o 
thinking that the hozſe were his 8Wwne, and be⸗ 2 
cauſe the ſeruant appeareth not, officers ſeiſe 
the hozſe as foꝛtait: in this caſe the L oꝛd ſhall bib 
haue an action of treſpas againſt the officers, : byt 
this attachmet foz the debt of his ſeruant,ſhall for t 
not bind him ec. But that an hoaſt oz keeper of call 
a Tauerne ſhalbecharged foz the ir gueſts, vn- the 
leſſe it be done by their aſſent 0z cõmandemẽt, 


IJ do not remember that J haue read u in the — 

lawes of England. bull 

wt 

| q VVhctheravillaine,or a bondman may — 
giue away his goods, nox 
| Cap. 43. — 


¶ appeareth in the ſaid ſum, called Summa — 
| Angelica,inÞ title Donatio ptima the g.Pa- tho; 
- ragrafe, that a bondman, oz a religious man, Lat 
a Monke, ne ſuch other that hath nothing in Lo: 
oper, may not giue, but it bee by licence of __ 
their ſuprriour : but that ſaping is not, as 1 is Ac 

id 


7 
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lad there, to be vnderſtod of Religious pers 
fons that haue lawfull miniſtration of gods , 
foz if they giue with a cauſe reaſonable, u is 
god, but without cauſe they map not. 

Allo it they by thelicence of = pꝛelate with 
the counſaile of the moze part of the Content a. 
bide at ſchwle oz — on pilgrimage, they may 
gue as other honeſt ſcholers and pugrimes be 
roaſonabip wont to doe:and thep map alſo giue 
almes where there is great nerd, if they haue 
no time to aſke licence. 

Au if they lee one in extreame neceſlitp, they 
may giue almes though their ſuperionrs pꝛo⸗ 
hibite them, foz then all things be tn common 
by the law of God And therioze they be boũd 
fo: to doe it, as appeareth in the afoꝛeſaid ſum 
called Summa Anyelica1n þ title Ele emoſma, 
the 6. Paragrafe. Doth not the law of Eng: 
land agree with theſe diuerſities? Stu Foz al. 
much as the queſt on is oneip made whether a 
billaine oz a bondman map gine away his 
n ods 92 not: and it ſermeth that after the az 

zeſaid ſum , in the titie which thou haſt bes 
fore rehearſed, that he ne none other that hath 
no pꝛoperty maynot giue, wherby it appeat eth 
that the ſaid Sum taketh it, that a dond⸗ 
man ſhould haue no pꝛopertp in his gods, X 
that therfoze his gift ſhould be void, J ſhall 
ſomewhat touch what pgopertic and what Alle 
thoꝛitte a villeme hath in his gods after the 
Law of the Realme, and what — the 
Loꝛd hath ouer them, And Þ will leaue the 
diuerſities that thou haſt rei ws befoze of 
Kcligious perſons 2 them that liſt to _ 

ig, 


W 
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farther thercin hereafter, 

Furt if a Unllaine haue gods either by 
his owne pꝛoper buying and fciling, oz other⸗ 
wil? by the gitt sf other men, he hath as pers 
fite a pꝛopertie, and alſo as whole intereſt in 
them, and map as lawfullp giue them away 
as any fre man may. But if the Loꝛd ſeiſe 
them befoze his gitt. then they be the Loꝛds, 
and the intereſt of the villeine therein 1s deter⸗ 
mined. 3 

Alſo if the Loꝛd ſeiſe part of the gods of 
his villeine in the name of all the gods that 
the villatne hath oz ſhall hereafter haue, that 
ſeiſure is god, fox al the gods that he had at 
the tune of the ſeiſure. But if gods come to 
the vuleine after the ſeiſure, he may lawfully 
ite them awap notwithſtanding the laid 
ſeiſure. 

Alſo rf the loꝛd claime all the gods of the 
villein, and ſeiſeth no part of them. that ſeiſure 
is void, and the gift or the villein is god not: 
withſtanding that ſeiſure. 

A lſo ifa man bee bound to a villaine in an 
obligation in a certaine ſum of money, # the 
loꝛd leile h the obli ation, then the obligation 
{s his, but pct he can take no action thereupon 
bat in the name of the villeine: and therc foꝛe if 
the villein reicaſe the debt, the lozd 1s barred 
by that relcaſe. 

A iſo ifa woman be a nieke, and ſhe marricth 
A free man ie giods umme diatiy by the mari⸗ 
age be the huſbands, and the loꝛd ſhall come 


to ſate to make any iciiure:and if the huſband 


n that cale maketh his wife his exccutrix 
and 
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nd dieth, and the wife taketh the ſame gods 
againe as crecutrix to her huſband, yet it Malt 
not ber lawfull foꝛ the 1: 02d to take then from 
her, though ie be a miele as ſhe was befozerize 
mariage 

Ilſo it gods be giuen to a man to the vic of* 
a villeine, and the Lo d ſeiſeth thoſe gods, the 
ſeiſure after ſome men is god by the Statute 
made in the 1. pece of K ./ wherby it is en⸗ 
acted. p the Loꝛd 31 enter into lands wheres 
of other perſons be ſeiſed to þ vie of his villein: 
and they ſap tha: the ſame ſtatute Hail bee vn⸗ 
der{tod by equitie of gods in vic,aitwell as of 
lands in vc, 

Alſo ifa villein be made a pꝛieſt, pet neucr⸗ 
theleſte the Loꝛd my leiſe his gods and lands 
as he might defoꝛe: # vntil the ſeiſure he may 
allen thein and giue them away as her might 
befoze he was pꝛieſt. Ind in this cafe he Loꝛd 
may oꝛder him. ſo that he ſhall dot him ſuch ſer⸗ 
uice as belongeth to a Pꝛieſt to do. beioze any 
other: but he may not put him to 1 labour noꝛ 
other buſineſſe, but that is honeſt and la wlult 
foz a Pꝛieſt to doc. 

Iiloif g billeinc enter into Religion in his 
pere of pzcofe, he may diſpole lu gods as hee 
might haue done befoze he take the habit vpon 
hun. 

And in ke wilc the loꝛd may ſeile his gods 
as her might haue done befozc, but if he after 
maike ercccito:g,and be pꝛoteſſod, and the exe⸗ 
cutoꝛa take the gads to the periozinance of 
the will:then the Loꝛd may not ſeife the nada 
though the execu oꝛs haue them to the perfozs 

Sni. mance 


e 44. pter, 
enance of the wil of him that is his billein, not att 
tn that caſe the Lozd map not ſeiſc his body. nt ſwe 

put him to no maner of laboꝛ, but muſt ſuffer ma? 
him to abide in his rel gion vnder the obe dice it be 
of his lupe: 102 as other rel gious perſons do, vnt 


that be not bondmen: And the L 02d hath ng of tl 
remedy in that caſe fo loſle of his bondman, net 
but only to takt an action of Treſpas againſt Jy a 
him that receiued him into W eligion without alie 
his licence, e thereupon to recouer damages, Be 


as ſhalbe aſſeſſed by xij men. Many other ca⸗ bc t 
ſes there be concerning the gift of the gods of the 


a villeme , whereof J ſhai ſpeake no msze at the 

this ttme,fo2 this that J haue ſaid ſufficeth te tho 

ſhew that the knowledge ofthe kings law is oft 

right expedient to the gad oꝛder of conſcienc aft 

concerning luch gods. | = 

fo: 

g If a Clerke bee promoted to the tytle of his net 

patrimony,and after (« [[erh lus pattimony fo; 

Fl and after falleth to pouertie, whetacr tec 

Vi ſhal he haue his eytle there- op 

1 in ot not. co 

| all 

2 

' Cap. 44. ca 

| p. 44 — 

N the fatd ſumme called Roſella, in the titie 02 

Clericus quattus, the 24 article, it is aſked,if ge 

a Clerke be pꝛomoted to the tytle of his pa» te 

trimony,© hether hee may alien it at his plea: | - fo 

(ore,* whether in that alienatt6 the ſolemni⸗ 0. 

. tie ne deth to be kept, that is to bee Kept in ate» 9 
| Ratings 


Tz 


The44. apter, 


nay, nattons of things of the church: and it is aun⸗ 
p.ne ſwe ed there, hat it map not be aliened no 
ter mare than the gods of a ſpirituall benefice, if 
ce it be accepted foz a title, and expꝛeſly aſſigned 
do, vnto him, ſo that it ſhould goe as into a thing 
no of the church, except he haue after another bez 
an, nefice whereof he may liue. But if it be lecret» 


nſt ly alligned to his tytie , fome agree it may bet 
out aliened: and in this caſe by the Lawes of the 
es, Realme,it map be la wfullp aliened whether tt 
Cas bc lecretiy 0z openly alligned to his tytle , feꝝ 

of the Oꝛdinarie ne yet the partie himſel'e after 

at the old cuſtome of the Realme, haue no aus 
to thoꝛitie to bind any inheritance by authozitte 

is of the Spirituail law: and therefoze the land 
ice after it is aſſigned and accepted to be his title, 


ſtandeth in the ſeife fame caſe to bee bunght, 
fold charged, oꝛ put in execution, as it did bes 
foze. Ind ther etoꝛe it is ſomewhat to be mare 
1s neued that Oꝛdinaries will admit ſuch land 
foz a tytle, to the intent that he that is pzomo- 
teo ſhould not fall to extreame pouertie,oz goe 
openly a begging , without knowing how the 
co:non law will lerue therin:foz of meere t 
all inheritances within this realme ought to 
be oꝛdered by the kings laws, and inheritance 
cannot bœ bound in this Realme but by fine, 
02 ſome other matter of recoꝛd, oꝛ by fec ſfeinẽt 
02 ſuch 9cher,oz at leaſt by a bar gain: ha: chi 


le 

if ge:h an vie. Ind ouer that to aſlign a ſtate fog 
Is terme of like to him that hath a fee ſimple bez 
I- - foxc,ts void in the Lawes of England with⸗ 
E out it be by ſuch a matter that it wozk by way 
's of cancluſion oz eiloppei, and in this caſe * no 
& h 
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ſuch matter of concluſion:and therefoꝛe al that 
is done in ſuch caſe in aſſigning of the ſayd ti⸗ 
tie is void. iſo there is no intereſt that a man 
hath in any manoꝛ, lands, oꝛ tenements fox 
terme of life, foꝛ term of peres, oꝛ other wil, but 
that he bp the law ofthe realme map put away 
his right ther in if he wil. And hen when this 
man alieneth his land generally, it were a⸗ 
gauſt the law ofthe Realme that any intereſt 
of ſuch a tytle ſhould remaine in him againſt 
his owne lale:⁊ there is no diuerſitie, whecher 
the aſſignement of the title were open oꝛ ſe⸗ 
cret , and fo the tytle is voyd to all intents. 
Ind in likewiſe if a houſe of Religion, oꝛ any 
other ſpirituall man that hach graunted a titie 
akłer the cuſtome vſev in ſuch titles, tcl! all the 
lands and gods that they haue. that ſale in the 
 {aws ol England is god as againſt the tytle, 
and the buper ſhall neuer be put to aunl wer to 
the title. Atio ſome ſar, that vpon the common 
titles that be made daily in luch caſe, that it he 
fall to pouerty:hat hath the title. he is without 
remedy:foꝛ they be fo made that at the common 
Law there is no re nedy foz them, and if her 
take a {init in the Spiritual court, many men 
ſay that a Prohibition o: a bræmunite Ipcth. 
And therekoꝛe it were god foz Dzomnaries in 
ſuch caie to counſell with them that ber lear⸗ 
ned in the Law of the Realme to haue ſuch a 
koꝛme deuiſed oꝛ making of ſuch titles, that if 
nerd bee, would ſerue thein that they ber made 
vnto, o els let them be pꝛomoted without any 
title, and to truſt in God, that if they ſerue him 
as they oucrht to doe, hee will pꝛouide toꝛ them 
| 2 
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to haue ſufficient foz them to liue bpon. And 
beſide the / caſcs that J haue remembzed be⸗ 
koꝛe, there be many other caſcs put in the ſaid 
ſums foz the well oꝛdering of conſcience, that 
as me thinketh are not ts bce obſcrued in this 
Meaime,nerther in law noz conſcience. 

D Doſt thou then thinke that there was 
default in hem that dꝛewe the laid ſums, and 
put therein ſuch caſes and inch ſolutions that 
as thou thinkeſt hurt conſcience, rather than 
to giue anp light to it, ſpecially as in this 
realme. Stu. thinie no default in them, but 
J thinke that they were right well and cha: r- 
tablp occupied, to take ſo great paine and laboꝛ 
as they did therein, fo: the wealth of the peo⸗ 
ple and cleering o! their conſcience: foz they 
haue thereby giuen a right great light in con⸗ 
ſcience to all Countries where the law Ciuill 
and the Law Cannon bee vſed to tempozal 
things. But as foz the Lawes of this realme 
they knew them not, ne they were not bound 
to know them, and if they had knowne then, it 
would little haue holpen them foz conntries 
that they moſt ſpecially made their treatiſes 
foz ; Fd in this contrep allo they be right ne⸗ 
ceſſarie and much pꝛoſitable to al mien, foꝛ ſuch 
doubts as riſe in conſcience in diuers other 
maners not concerning the law of the realme. 
And J maruell greatiy that none of them that 
in this Realme are moſt bounden to doe that 
in them is t kapethe people in a right iudge⸗ 
ment, and in a cleercneſle of conſcience, haue 
done no moꝛe in time paſſed to haue the Law 
of the Realme knowne than they haue done, 

foz 
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for thongh ignoꝛance map forntimes ercnſe, pet * 
the ledge of the truth, and the true iudg⸗ or 
enent is much better, # ſometime though igno⸗ P 
rante excuſeth in part,it excuſeth not tn al:and 
therfoze me thinketh they did very wel if they Du 
would pet be callcrs on to hauc that point re⸗ * 0 
fozmed as ſhoꝛtiy as they could. And now be⸗ Mm 
cauſe thou haſt wel ſatiſfied mp minde im ma- | 
ny of theſe queſtions that I haue made, I pur⸗ 
— foz this tune to make an end. D. J pꝛay 
ther pet ſhew me oꝛ that thou make an end mo 
ofthele caſes, that after thine opinton bee fet 
in diuers boks of learning of conſcience, that 
as thou thinkeſt fo2 lacke of knowiedge of the 
Law of the Realme, doc rather blind conſci⸗ 
ence,than giue a light vnto tt :foz if it be fo, the 
farelp as thou haſt ſaid it would be rcfozmed, 
foz I thinke verilp the Lawes of the Realme F 
in many cales muſt in this IRcalme ber obſer: 
ted as well in conſcience, as in the «utdiciall a 
Courts of the Realme.S.J will with gend wil b 
ſhew to ther ſhoꝛtly ſome other queſtions, that — 
be made in the ſaid ſum, to giue ther another Ia 
occaſion, to ſee therein the opinions of the 2 
ſam ſums, and to ſee farther thereupon how E 
the opinions and the Laws of the Realme do ay 
agree together. And pet beſide theſe queſtions | oo 
that J intend to ſhew vnto ther, there ber ma⸗ tle 
np other queſtions of the ſaid ſuins. that had f 
as great need to ber moze plainely declared — 
accoꝛding to the Laws of the Realme, as | Ct 
thole thas J hell ſhelo ther hereafter , oz ag 2 
haue ſpoken of befoxe: but to the caſes that the 
ſhal ſpeake ofhercafter I will ſhew —_—_ 
| ng 
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thing of mp conceipt in them, but wil leave it 
to other that will of charitie take (ome further 
paine hereafter in that behalte. 


<q Diuers queſtions taken out of the Student of 
the ſums, called Summa Kotella , & Summa 
Angclica,which he chinketh neceſsaric to 
be locked vpon, and to be ſeene how 
they Rand and agree wih 
the Law of the 
Realme. 


Cap. 45. 


e firſt queſtion ts this, whether a cu. 
ſtome map bzeak a law poſitiue. Summa 
Ruſella, titulo Conſuetudo Parag. 13. 
Che ſecond is. if a man attainted oz baniſh: 
ed be reſtoꝛed by the PPzince, whether ſhal that 
reſtitution ſtretch to the gods, Summa Rolel» 
la in the title Damnatus, in a 
Item, i᷑ a man bee outlawed of felonp,abit« 
red,oz attaintedof murther oꝛ telonp,oz he that 
is an Aſcilmus map be ſlain by ſtrangers:and 
ſee like matter therto, Summa Angel. tn the tis 
tle Aſciſmus Para. 11. 
This queſtion is ſomwhat anſwered to, in 
a new addition, as appeareth befoze in the 41. 
Chapter. 
Item, whether the maſter ſhall be bound by 
the act, oz offence of his ſexuãt, oʒ amy” 
-_ 
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Angel. in the title Dominus, para 4. 

This queſtion is aunſwered to in an ad; 
dition, as appcarcth befoze in the r!y. Chap: 
ter. by 

Item, Whether a villeine map giue away 
his gods, dumma Angelica, in the title Dona- 
tio prima, para. 9. 

This queſtion is anſwered to in an additi6 
ag appcareth befoꝛ in the 4; Chap. 

Item, whether an I bbot map giue ac. Suma 
Angelica, in che title Donato 1. Para. 10. & 39, 
Item, whethet a woman couert map giuc 


— 


away any cwds. And it is anfwered. Summa 
Angelica in the nitie Donato. Para. 11. that 
ſhe in y not „ without ſhe haue gods beſide 
her dowzy, but onl; in almes. 

Item ita mon de treaſon, Whether his gift 
of geods after. beioze attainder, be god. dun ma 
Aogelc:,mthe tile dorario 1 par. 12. it ſæ⸗ 
meth there nay, and loke Summa Angellca, in 
the title Aliens tio, par. 14. 

Jtem, if a man wittinglp make a contract 
betweene iwo Rinſfolke, oꝛ other that map not 
lawtully mar ric cogether, whether he hath foz 
fait his gwbs. dumma Aug in the title Doua- 
tio 1. Pat. 14. 

Item. whether the Father may giue to the 
ſon. Summa Anz.mthe title donatio 1. Har 19. 
and Summa Kniclla, in the title Donatio 2. 
Par. 42. 

Item, whether a man may gie abone v. C. 
B. abſque infinuatione Summa Angel. in p titic 
Donatio 1. Vara. v 

Item, whether a gift ſhalbe auoided by an 
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ingratitude. Summa Rolelli, tn the title Dona» 
ti 1.Parap. 17, & 29. and there it is ſaid, þ the 
gift ig void by the lay of nature, ⁊ loke Sun 
ma Angelica, in the title Donatio prima, Para. 
graf. 42. & 45, a 

Item, where any gift betweene the huſband 
and the wiſe mop be god, an” it is ſaid yea, 
When the Huſuan®d gtteth it, Caula remuncratie 
ons, Summa Rocha, in the titic Donatio 1. 
Para-32, 

Jem if a man make a wil,7 enter into reli⸗ 
gion, whether he may after rectoke the wil, and 
it io ſatd, that F ters Minos may not, and os 
ther may. qumma Rolclla, in the title Donatio 
1. para. 35 um fine. 

It, it a mg gue another a towne with al 
the rights that he hach in the fame, whether H 
patronage ic. and the tithes paſſe. summa Ko- 
ella, in the titie Ece lea 1. Pg. 56. 

Item, whether ali that 15 bought With the 
money of the Church be the churches, Summa 
Rolella in the title Ecclet.a 1,Varag. 7, 

Itcin it a gitt mate to BZ onaltery,maop Ice 
1:1515ed bp that the giner hat childꝛen akte 
the gift. Summa Rolella, in the title Donatio 1. 
PA. 

Item, ifa man bup a thing vnder the halfe 
pꝛice, whether he be bound by the Law to re- 
ſtoze c. summa xolclla , in the title Empt:o & 
encheio, para 6. 

Item, whether a common theefe, vel comunis 
depopulator agrotum map abiure, Summa Ro- 
ſella, in the title Emunicas 2 nprincipio. Et ha- 

betur 
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betur ii in fine, qq licet leges excipiant plurts 
perſon is tum per ius canonicum leg ibus dei o- 
gatum eſt. 

Item, whether a man ſh take the Church 
koꝛ great enoz1mous offences that is not mur: 
ther, noꝛ felony. Summa Rot«1!a, in the title E. 
munitas 2. Varag, 2. 11. 


Item, it a man take one in the high way, art 


dꝛadw him out, there b ateth hun, whether he 


ſhal haue pumiſhwent that is oꝛdained toz tht 
that ſtrike one in the high wap. Suiniaa Rolel- 
la, in the title Emunicas 2. Para. o. 

Item, whether hee that taketh the Church 
may after the offence be iudged to death. Sun · 
ma Roſella, in the titie Emunitas 2 para. . 

Itẽ, whether the Biſhops palleis be ſancu- 
rp. Sũma Rol lla, in the title Emuanas par 24. 

Item, whether the dignity of the Biſhop, 07 
Pꝛieſthod diſcharge bondage. umma Roic lla 
in the title l pilcopus in principio. 

Item, whether a clerke is bound ta pay any 
Impoſitions, oꝛ T allages.foz his patrimon ie 
oꝛ otherfoiſe, Summ i Roſella, in the title Ex- 
communicatio i. diuiſione oct. pata. 4. & 5 & C. 
& diuiſione nona, pala. 1, 

Item. it it were oꝛdained by Statute, that if 
a man ſell ⁊c.he ſhal giue to the king ij. d. whe⸗ 
ther a clerke be bound to giue it it he (ell of his 
pꝛebend. Summa Role lla, in the title Ex cõmu- 
nicatio 1, diuiſione nora, para. 3. 

Item it it be oꝛdained by ſtatute, that there 
ſhail not be lated vpon a dead perſon, but ſuch 
a certain cloth, oʒ thus many tapers, oz can 

deis 


ro hig childze, whether a ba(tard ſhal haue any 
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dels, whether the ſtatute be good, r it is left fox 
aqueſtion.Sũ na Rolſella in the tit'e Excommu- 
nic atio i. diu ſione 18. pat. N. in Fine. 

— ika man make a leaſe of a Mil foꝛ terme 
of veres. it is agretd that the leſſee ſhal grind 
the leſſoz tolle free during the terme, after the 
leſloꝛ is made a earlc 02 a duke, # hath greater 
houſhold tha befoze, whether the leſſor be boũd 


there ⁊c.Sũ na Roſcl. in the title Familia, Pa,s, 


Item, ił a maſter wil not pay hig icruants 
wages, that hath ſcrued him faithfully, Whe⸗ 
ther that ſeruant map take ſecretly aſmuctj 
gods of the maſters tc.⁊ it he do, Whether her 
be bound to reſtitution, Summa Roſclla, in the 
title Familia. par. 6. 

Item, things unmoucable ot᷑ the church may 
not be giuen. Sima Roſella, in the title Feodũ, 
pitag. . Ind fer there in principio what Feo- 
Gun is. . 

Item, whether the ſons baſtards, the ſons 
ia v{ully begotten ſha! inherit together. Sum- 


m Rolella, in the title Filuis, par. 1. 


Item, whether lather and mother map ſuc⸗ 
cxdto their baſtardg, Suma Roſclla, in the title 

"(Mus p 114.4, 

Item, whether the father may leaue and of 
his gods to his baitardg, Suma Rolella, in the 
title Filius, para. 5. And Summa Rolella, in the 
title Societas, para. 23. 

Item, whether the offcnce of the father ſha! 
gurt the ſon in tempozall things, Summa Ro- 


ſella, in the tule Filius. 


Item, i a man gine a! his lands and gods 


part 
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part Summa Roſella, in the title filius Par. 22 
Item, to when treaſure found belongeth 
Summa Roſella ,im the title turtum Para. 11. 


Item, if a dere, oꝛ other wild beaſt that is ſo 


foze hurt d he map be taken; cõmeth into ano⸗ 
ther mans ground, whether it ve his that ow- 
eth the ground, oꝛ his that ſtrake him, Summa 
Rolella in the title furtum, Para. t 3. 

Item, whether theft be in a little thing aſwe! 
as in a great thing. Summa Rolella, in the title 
furtum. par. 18. 

Item, what pain a ther fe ſhall haue, Summa 
Rolella in the title furtum, pat. 22. 

Item, that if gods of dead men go to the 
heires, s that of damned men, s. De tertis. Sum- 
ma Rolella, in the title H ereditas, Dara. 1. 

Item, whether a man ſhall be ſaid quiltie of 
murther by commũdement, counſell, oz aflent, 
Summa Rolella in p title Homicidium s. pet 
totum, ⁊ like matter is Homicidium 4. in prin» 
c ipio, and in diners other cales. 


Item, a man maketh a pꝛiuie contra with 


a womũ , ⁊ after hath a child bp her, & after ma- 
rieth another woman and hath a child, ſhe not 
knowing the firſt contrag, which of the chi! 
dꝛen ſhal be his here. Summa Rotclla in the t1- 
tie Illegitimus, Pat. 4. 

Item, whether the Pope map legitimate onc 
to tempoꝛal 4 to ſuccerd, Summa Roſel- 
la in the title Illegitimus Para. 

Item, it goods be found that were left of the 
owner as foꝛ ſaken, who hath right to them. 
Summa Roſella in the title Inuenta Par 2. And 
{oke Sũma Roſella in the title furtum, * 17. 
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And thus J make an end of theſe queſtions: x 
- becauſe thou deſireſt me in the 31. Chapter, to 


chew ther ſomwhat, where ignoꝛance excuſeth 
in the Law of the realme, : where not, j will 
anſwer ſomewhat to thy aueſtion, and to com⸗ 
mit _ to God. 


Where ignorance of the Law excuſeth in the 
lawcs of England,and where not, 


Cap. 46, 


Gnoꝛance ind lab though it be inuincible) 
doth not excuſc as toplaw but in few caſes: 


foz cuerp man ts bound at his peril to take N 


knowledg what p law of the realm ig. aſwel þ 
law made bp by ſtatute as the comon law, but ig⸗ 
noꝛance ofp deed, which map be called the ig⸗ 
noꝛance of the truth of the deed, may excule in 


many caſes, D. I put caſe that a ſtatute penalt 


be made, ⁊ it id enacted that the ſtatute ſhalbe 
pꝛoclaimed by ſuch a day in euery ſhire, ⁊ it ig 
not pꝛoclaimed betoꝛe the day ⁊ after the day a 
man offends againſt the ſtatute, ſhall her run 
in the penaltyꝛ S. I think yea. ik there be no far⸗ 
ther wozds in the ſtatut te help Him, that is to 
lav, pᷣ if the proclamation be not made, that no 
mã Halbe bord by pſtatut,s the cauſe is this: 
there is no ſtatut made in this Realm, but dy 
the aflent of the loꝛds ſpirituaul 8 tẽpoꝛall, # of 
al the comons,that is to ſap, by the Knights of 
the ſhire,ctttzens,and burgeſles that be choſen 
by allcnt ot the commons, which in the parlia⸗ 
ment repꝛeſent the eſtate of the whole cõmõs: 


Ty. 


And 
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Ind euerp ſtatute there made, is of as ſtrong 
effect in the Law, as if all the commons were 
there pꝛeſent perſonally at the making therof : 
and like as there needed no pꝛocla mation if all 
were there pꝛelent in their owne perſon, ſo the 
la w yꝛeſumeth there needeth no pꝛoclamation, 
when it is made by their authozitie, # the whe 
it is enacted, that it ſhall be pꝛ claimed ⁊c. that 
ts but of the fauours of the makers of the ſta⸗ 
tute,* not of neceſſitp:and it cannot ther foꝛe be 
taken, that their intent was that it ſhould bee 
void if it were not pꝛoclaimed. Meuertheleſſe 
ſome he of opinion, that if a man befoze the bay 


appointed fot the pꝛoclamation offend the ſta⸗ 


tut, that he ſhould not in that caſe be puniſhed, 
koꝛ they ſap, that th@intent of the makers of þ 
ſtatute ſhall be taken to be, that none ſhould be 
puniſhed befoze the day, which is a doubt to 
ſome other: Wut admit it be as they ſap, that he 
hall be excuſed. vet he is not excuſed by the ig⸗ 
nozance of the Law,but becauſe the intent of 
the makers excuſeth him. D. It is enacted in ? 
7. yeare of K. 2 cap. 6. that every Shrrife ſhall 
pꝛoclaun the ſtatute of wincheſter ther times 
euery pere, in euery market towne, tothintent 
the offenders ſhal not be excuſed by ignoꝛance, 
# it ſs meth bp thoſe Woꝛds, that if no Pꝛocla⸗ 
mation be made, tha the offendoꝛ may bee ex⸗ 
cuſed by ignoꝛance.S. Some take the intent of 
that ſtatute to be, hat the people by that Pꝛo⸗ 
clamation ſhould haue knowledge ofthe Sta⸗ 
tute of Wincheſter, to the intent, that the foꝛ⸗ 
feiture therein map be taken as well in conſci⸗ 


gence as in law:and ſome tabs the ſtatute to by 
| 0 


| 
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of ſach effect as thou ſpeakeſt of, that is to ſap, 
that no fozfeiture ſhould grow vpon the ſtatut 
of Wincheſter againlt them p were ignoꝛant, 
but pꝛoclamation were made accoꝛding to the 
ſaid ſtatut of Richard. Ind it it be ſo taken the 
ſtatute of wincheſter is of {mail eſtect againſt 
moſt part of the people, ſoꝛ certain it is that the 
ſaid pꝛoclamation is not made: but adumt it be 


as thep ſap.then they that be 1gnozant be excu⸗ 


ſed by Þ ſaid particuler eſtatute, ſpeciaiſy made 
in that caſe, and not by the general rules of the 
law:and ſometime in diucrs ſtatutes Penals, 
they that be ignoꝛant bee excuſed by the ſeife 
ſtatute, as it is vpon the ſtatut of Richard the 
2. the 13 pere, the 2.ſtatute ,and the laſt Chap. 
where it is enacted , that if any per ion take a 
benefice by pꝛouiſion that he ſhalbe bamſhed þ 
reatme ⁊ fozfeit all his gods, and that if he ber 
in the realme, he auoid within 6, wer kes after 
he hath accepted it, and that noꝛ e ſhall recciue 
him p is ſo baniſhed after the ſaid 6. wa ka vp= 


on like fozfetture if he haue knowledge: and fo 


he that hath no knowiedge is ercuſed by d er=", 
pacſle woꝛd of the ſtatute. And in itkewile he 
that offenbeth agatuſi Mag cha,is not excom⸗ 
menged but he haue knowledge that it is pꝛo⸗ 
hibit that her doth, Foꝛ they bee one y cxcom- 
menged bp ß ſentence called Sẽtentia lat ſuper 
cartas, that doth it willinglp, oz that doth ut by 
ignoꝛance, s coꝛrect not theimſclues within 15. 
dayes after they haue warning. Ind ſometime 
they that ber ignoꝛant of a ſtatute bee excuſed 
from the penalty of the ſtatut, becauſe it ſhal be 
takon that the intent of the makers of the ſta⸗ 


— 
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tute was, that none ſhould bee bound but they 
that haue knowledge: but that any man ſhalbe 
diſcharged in the ia w by ignoꝛance of the law 
only foꝛ that he is ignoꝛant, I know few caſes 
except it might be applied to infants that be in 
their infancy,# within peres of diſcretio, foz it 
ignoꝛance of the law ſhould excuſe in the law, 
man offendozs would pꝛetend ignoꝛance. Do. 
Shall an infant that hath diſcretion, know ⸗ 
eth god fro euill, ve puniſhed by a penal ſtatut 
that he is ignoꝛant in? S. If the ſtatute be, that 
koꝛ the offence he ſhouid haue coꝛpoꝛall paine, 
3 thinke he ſhal be excuſed and haut no coʒpo⸗ 
rali paine: but ſuppoſe that that is not fox 
the ignoꝛance, foꝛ though he knew the ſtatute, 
> willingly offended, pet J think he hall haue 
no co2p0:all paine: Is where he plead Join» 
tenancy by deed that is found againſt hun,oz if 
he plcade a Recoꝛd in A ſſile, and faileth of it at 
his dap:but that is becauſe the law pzelumeth 
that it was not the intent of the makers of the 
ſtatute, that hee ſhoutd haue that puniſhment: 
but it he be of eres of diſcretion to know god 
from euul, whether he ſhall then koꝛfeit the pe- 
naltie of a penal ſtatute it is moze doubt, foz it 
is commonly holden, that if an infant had not 


bin excepted in the ſtatute of fozeiudgement, 


the fozeiudgemẽt ſhould haue bound him, a fo 
ſ-allhis ceſſer, ⁊ his leyping of a croſſe againſt 
the ſtatute, o if he be a gardein of a pꝛilon and 
ſuffer a pꝛiſoner eſcape, he ſhal pay the debt be⸗ 
cauſe the ſtatutes be gener all, © if he ſhould by 
the ſtatutes be bound win age, like reaſon will 
dhe may by a ſtatute penall le ſe his m__— 
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If an infant do a murther 02 a felony at ſuch 
peeres as he hath diſcretion to know the law , 
ſhal he not haue the puniſhment of the law as 
one of ful age: S. I think pes, but that is by an 
old Maxune of the law foz eſche wing of mur⸗ 
ders # felonies, ⁊ ſo it is of a treſpas:but theſe 
caſes run not vpõ the ground of ignoꝛãce, but 
with what acts infants ſhalbe puniſhable oz 
not puniſhablec,foz the tendernes of their age, 
though they be not ignoꝛant. D. Wer not yet 
Knights a noble me that are beund moſt pꝛo⸗ 
perly to ſet their ſtudy to a&'s of chivalry, foꝛ 
defence of the realme, a huſbandmen that mult 
bſe tillage # huibandzy fo the ſuſtenãce ofthe 
comminalty, ⁊ that map not by reaſon of their 
laboꝛ put themſclues to knowe the lav, dil⸗ 
charged bp ignoꝛance of the law? S. No verilp, 
koꝛ ſith all were makers of the ſtatute. the jaw 
pꝛeſumeth that al haue knowledge of that that 
they make as it is ſaid befoꝛe: and as they bee 
bound at their perilito take knowledge of the 
ſtatute that they make:ſo be all them that come 
after thẽ. And as foz knights and other nobleg 
of the realme, me ſer meth that they ſhould ber 
bound to take knowledge of the law aſwell ag 
any other within the realme, except them that 
giue themſclues to the ſtudie # exerciſe of the 
law. except ſpiritual iudges, d in manp caſes 
be bound to take knowicdge of the law of the 
realm, as is ſatd befoze in Cap 25. Foz though 
they be bound to acts of chiualry, fox the de⸗ 
fence ot the Realme, yet they bee bound alſo to 
the acts of Jultice,# that it ſæmeth ) moꝛe ths 
other be by reaſõ of their great poſſeſſions and 
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duthoꝛitiꝛ: and fo the well oꝛdering of the te⸗ 
nants ſeruants, e nei ghboꝛs, that mo ny tunes . 
haue need to their help, # alſo becauſe they ber J 
oft called to be of the kings couniell,⁊ top ge⸗ k 
ner all counſaus of the realm, wher theu counz titl 
ſci is right expedient a neccllary foz the cõ mon ſha 
wealth: and therefoze if the noble men of thig out 
realme would ſec their childꝛen bzought vp in tha 
ſuch maner,that they ſho!:id haue learning and ma 
knowledge, moꝛe than they haue comonIpvſcd tai 
to haue in time paſt, ſpecially of the grounds # he 1 
pꝛinciples of the law of the realin wherin they | ſet? 
be inherit (though they had not the high cun⸗ | mo 
ning ol the whole body ot p law, but after ſuch ſuc 
maner as M. fortelc ue in his bike that he en⸗ als 
titicth the boke de laudibus legũ Angliæ, ad⸗ it ic 
uertiſeth the Pꝛince to haue knowledge of the nor 
laws of this reaime) J ſuppoſe it would ber a 1 Wil 
great hclp hereafter to the miniſtration of Ju- cat 
{tice ofthis rcalme,.a great ſuer:y foʒ himſeife , ten 
and a right great gladnes to ail che people: foꝛ | tha 
certain it is, the moꝛe part of the pcople would ; not 
moze gladly hcarc þ their rulers # goucrnozs tut 
entended to oꝛder them with wiſdom and Ju⸗- net 
ſtice, than with power # great retinucs. Gut ing 
ignoꝛance ofthe der d many times excuſeih in and 
the lawes of England, J ſhall ſhoꝛtiy touch ma 
ſome caſes therof to ſhew Wwher it ſhal cxcuſe, knc 
and where it ſhall not excuſe, then the reader - hon 
map adde to it after his plcaſurc # as ha ſhall cult 
thinke to be conuenient. hec 
Certaine caſes and grounds where ignorance knc 
of the decd exculeth in the laws of Eng- ded 
l2nd,and where not, am 
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| Cap. 47. 
; F a man buy a hozſe in open market of him 
Ia in right hath no pꝛopertie in him, not 
knowing but that he hathright,he hath god 

nie and right to the hoꝛſe, and ie ignoꝛaunce 
ſhait excuſe hun. But if he had bought him 
out of the open market, oz if her had knowne 
that the ſeller had no right, the buying in open 
market had not excuſed him. a lſo it a man re⸗ 
taine another mans ſeruant not knowing that 
he ts retained with htm, the ignoꝛance excu⸗ 
ſeth him both of the offence that was atß com⸗ 
mon law againſt the Maxime that pꝛohibited 
ſach retaining of an other mans ſeruant, and 
alſo againſt the ſtatute 33 E dw. 3. wherebp 
it is pꝛohibite vpon pain of impꝛiſonment. that 
none ſhall rctaine no ſeruant that departeth 
within his term, without licence oꝛ reaſonable 
cauſe:fo2 it hath beene alway taken, that in⸗ 
tent of the makers of the ſaid Starute Was, 
that they that were ignoꝛant ofthe firſt retai⸗ 
1 nour,ſhould not run in any penaltie of the ſta⸗ 
tnte. And the ſaine 1 afv1s of hun that retai 
neth one that is ward to another, no? know: 
ing that he is his ward. Ind if homage be due 

and the tenaunt after that the homage is due 
maketh a feoffercnt , and after the Loꝛd not 
knowing of the tcoffement diſtratneth for the 
homage, in that caſe that ignoꝛance ſhall ex⸗ 
cuſe him of his damages ina replein;n though 
he cannot auow foꝛ the homage : bit if he had 
knowne of the feoffement, he ſhould haue perl 
ded damages foꝛ the wꝛongkull taking. Allo if 
à man be bound in an Obitgatton that he ſhall 
repaire 
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repaire the houſcs of him that he is bound to 
by ſuch a certaine time, as oft as need ſhati re- 
quire, after the houſes haue nerd to be repai⸗ 
red, but he that is bound knoweth it not, that 
ignozance ſhal not excuſc him, foʒ he hath boũd 
himſelle to it, and ſo he muſt take knowledge 
at his perill: But if the condition had bin that 
he ſhould repaire ſuch houſcs as he to whom 
he was bound ſhould aſligne, æ after he aſlig⸗ 
nech certainc houſes to be repaired, but he that 
is boũd hath no knowlcdge of that aſſignmet, 
that ignozance ſhall excuſe him in the law, for 
he hath not bound himſelfe to no reparation in 
certain, but to ſuch as the party wil aſſigne, # 
if he aſligne none, he is bound to none:# there⸗ 
foze ſith ha that ſhould make the aſſignement 
is pꝛiuie to the derd, he is bound to giue notice 
of his own aſſignement:but if the aſſignement 
had bin appointed to a ſtranger, then the obli⸗ 
goꝛ muſt haue taken knowledge of the aſſign- 
ment at his perul. Alſo if a man bup lands 
whereunto another hath title which the buyer 
knoweth not, that ignoꝛance excuſeth hun not 
in the law no moze than it doth of gods. Alſo 
ik a ſeruant come with his maſters hozſe to a 
T owne that by cuſtome may attach gods fo: 
debt, 4 vpon a plaint ac ainſt the ſeruant, an of- 
ficer ofthe towne by infozmation of the party 
attocheth the Maſters hozle, thinkung that it 
were the ſeruants hozſe, that ignoꝛance excu. 
ſeth him not: foꝛ when a man wil do an act, ag 
to enter into land, ſeiſe gods, take a diſtreſle , 
oꝛ ſuc h other, he mult by the law at his perill 
ſee that that hee doth ber lawfully done, as — 

the 
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the cale befoze rehearſed. And in likewiſe if a 
Shirife by a Replenin deliuer other beaſts 
thã were diſtrained, though the party that dr⸗ 
ſtrained ſhew him they were the ſame vealts, 
pet an action of treſpas lyeth againſt him, and 
ignoꝛance ſhall not excuſe him : foꝛ he ſhall bee 
ccmpelted by the law as al officers commonly 
be, to execute the Kings wit at his perill, ac- 
coꝛding to the tenoꝛ of it, and to ſee that the act 
that he doth be lawfully done. But otherwiſe 
it is after ſome men. it hyon a Summons in a 
Præcipe quod te ddat, the Shirife by inkozma⸗ 

tion of the demandant, ſummoneth the tenant 
in another mans lands, thinking it foz the te⸗ 
nants land, there they ſap he ſhalt e extuſe d: foꝛ 
in that caſe hoe doth not ſe ſe the land, ne tabe 
poſleſſion in the land, but onely doth ſummon þ 
tenant vpon the land, * the w2it commandeth 
him not that he ſhail fi:mmmon the tenant vpon 
his owne land, but generalip that he ſail ſum⸗ 
mon him,x knowcth not in what land, then 
by an old 13 arime in the law it is taken, that 
he ſhal ſummon him vpon the land in demand: 
and there foꝛe though he miſtake the land * bee 
ignoꝛant of it, pet if the demaundant inkoꝛme 
him that that is the land that he demaundeth, 
that ſufficeti to the Shir ie as to his entry fox 
the ſummoning as they ſay, though it ber not 
the tenants. And here J make an end of theſe 
queſtions {oz this time. Do. I pꝛay thee pet oz 
we depart take a little moꝛe pain at my deſire, 
S. what is thats D. That thou wouldeſt ſhew 
me thy mind in dtucrs caſes of the Law o the 
realm, which as ine ſæ meth (tad not ſo cle x 
with 
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with conſcience as they ſhould doe. And there- 
foze I woulo gladly heare thy conceit there- 
in. how they map ſtand with conſcience.S. Put 


the caſes and I ſhall with god will ſay as JÞ. 


thin ke to them. | 
The firſt queſtion ofthe Doctor, how the law 
of England may be (aid reaſonable, that protu- 
biteth them that be arraigned vpen an 
Indictment of felony er murther, 
to haue counſel, 


Cap. 48. 


E thinketh that p law in that point is 

very god # indifferent, taking the law 

therin as it is. D why, what is the law 
tn this point? S. The law is as thou ſaiſt, that 
he ſhall haue no counſeil, but then the Law ts 
farther,that in all things that pertaine to the 
oꝛder of pleading, the Judges ſhall ſo inſtruc 
him and oꝛder him, that he ſhall runne into no 
itopar die by his miſpleding: Is if he wil plete 
that he neuer knew the man that was lain, oꝛ 
that he had neuer a peny woꝛth of ß goods that 
ig ſuppoſed that he ſhould ſteale, in thele caſes 
the Judges are bound in conſcience to in- 
fozme him that he mii take the generall iſſue, 
and pleade that hee ii not guiltie: foꝛ though 
they be ſet to be indifferent betwerne the king 
and the partie as to the partie, and to the pꝛin⸗ 
cipali matter as they bee in all other matters, 
pet they bee in this caſe to ſee that the partie 
take no hurt in foꝛme of picading in ſuch inat- 
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kers, as he ſhal ſhew to be the truth of the mat⸗ 
ter, and that is a great kauour of the law:foz in 
appcale, though the Juſtices of fauoꝛ wil moſt 
commonly helpe fozth the partie, and ſometime 
his Counſeil alſo in the foꝛme of pleading, as 
they do alſo many times in common plees, pet 
they might in thole caſes if they would bid the 
partie, and his counſell pleade at their perill. 
But they may not doe ſo with conſcience vpon 
indictments as me ſermeth: foꝛ it were a great 
bnreaſonablenes in the law, if u ſhould pꝛohi⸗ 
dite him that ſtandeth in ieopardie of his like, 
that he ſhould haue no counſcil, a then to dꝛine 
him to plead after the ſtrait rules, and koꝛma⸗ 
lities of the law that he knoweth not. D. But 
What if he be knowne foꝛ a common offender, 
oꝛ that the Judges know bp examinati<n , oz 
bp an euident pꝛeſumption that he ig quiidy, # 
he aſketh Sanctuarie, 02 p'cadeth mtſolmcr, 
oꝛ hath ſome Kecozd to piead , that ha cannot 
plead after the foztne: Map not the Judges 
in ſuch caſes bid him plead at his peril - Sr. PÞ 
ſuppoſe they may not, foꝛ though he bee a com⸗ 
mon offendoꝛ, oꝛ that he be guꝛityʒ yet he ought 
to haue that the Law giueth him, and that hee 
hal haue the effect of his plecs, and of his mat: 
ters entrcd after the fozme of the Law: and 
alſo ſometime a man by examination, and by 
witneſle may appcare guiltic that is not: and 
in like wile there may ber a vehement ſuſpiti⸗ 
on that he is guilty, and pet hee is not guutie, 
and therefoze foz ſuch ſuſpition, oz bechement 
pꝛeſumptions me thinketh a ma may not with 
conſcience bee put from that he oug hit to haue 
vp 
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by þ Law, ne pct althogh the Judges knew it 
of their owne knowledge: but if it were in ap⸗ 
peale, I ſuppoſe that the Judges might doc 
therin as they ſhould'thinke beſt to bee done in 
conſcience: foꝛ there is no law that bindeth 
them to inſtruct him(but as they do common⸗ 
iy to the parties of fauoꝛ in al other caſes) but 
they may ik they wil bid them plead at their pe⸗ 
rill by aduiſe of their counſell: and it the appel 
ler be pe, haue no counſell, the court muſt 
aſſigne him counſell ik he aſke it, as they muſt 
doe in all ot her placeg a that me thinketh they 
are bound to do in conſcience, though the ap⸗ 
pelle were neuer ſo great an offedoz, # though 
the Judges knew neuer fo certaincly that her 
were guiitie,fo2 the law bindeth them to do it. 
And ſo me thinketh that there is great diver- 
ſity betwern an indictment # an appeale, And 
the reaſon why the L aw p2ohibiteth not coun: 
ſei! in appeale as it doth in an india ment, J 
ſu poſe is this: There is no appeale bzotight, 
but that of comm n pꝛeſumption the appellant 
hath great malice againſt the appcltee : as 
when the appeete is brought by the Wife of 
the death of her huſband,o2 by the tonne of the 
death of his father: oz that an appeaic of rob 
berp is brought fo2 ſtceling of gods. Ind 
ther ekeze if the Judges ſhould in thoſe caſcs 
ſhew thẽſelus to inſtruct the appella a, the ap- 
pellants would grutch # thinke them partial, 
and therefoꝛe as well foꝛ the indemnitie of the 
court, as ofthe appellee in caſe that hee bee not 
guiltie, the Law ſuffereth the appelle to haue 
counſel:but when that a man is indicted at the 
Rings 
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Rings ſuit, p King intendeth nothing but in⸗ 
ſtice with fauour, ⁊ that is to che reit t quiet⸗ 
nes ol his faithful ſubiect g ⁊ to pul away miſ⸗ 
docrs among them charitably: and therfoꝛe he 
wil be contented that his Juſtices ſhall helpe 
foꝛth the offendoꝛs accozding to the truth, as 
far as reaſo and iuſtice may ſuffer. Ind as the 
Ning wil be contented therin, it is to pꝛeſume 
that the counſel wil be contented , and fo there 
is no daunger ther by, neither to the Court ne 
to the partie. Ind ag J ſuppoſe foꝛ this reaſon 
it began that they ſhould haue no counſail vpõ 
indietments, ⁊ that hath ſo long continued that 
it is now growen into a cuſtom, ⁊ into a max⸗ 
ime of the law, ð they ſh al none haue. D. But 
if the Judges knew of their owne knowledge 
that the indꝛat e is guilty, and then he pleadeth 
Miſnoſmer, oz a Recozd that he was auter- | 
foits arraigned, and acquite of the ſame murs 
ther. oꝛ fclonp, and the Judges of their owne 
knowledge know, that the pler ts vntrue, may 
they not then bid hun plead at his peril: St. J 
think yen, but if they know of thetr o vn knoz 
ledge that he were guilty of the murther oz fe⸗ 
jony, but that the pica was vntrue they knew 
not, but by coniecture 021nſo2mation, I think 
they might not then bid him plead at his peril, 


The ſecond queſtion ofthe Doctor, whether 
warranty ot the younger brother, that is taken 
2s heire, becauſe it is not knowne but that the 
eldeſt brother is dead. be in conſcience a 
bar vnto the eldeſt brother, 
as it is in the law. 


Cap. 


The 40. Chapter 


Cap. 49. 


Mon ſeiſed of lands in fer hath iſſue two 

ſons. the eldeſt ſon goeth beyond the ſea, 

and becauſe a common voice is that her 
is dead, the yonger bꝛother is taken fox hctrc,H 
father dieth, p ponger bꝛother entreth as heire, 
t alieneth the land with a warranty, and dieth 
without any heire ot his body and aft r the cl 
der bzother commeth againe, and claime th the 
land as heire to his father, whether ſhal he bee 
barred by that warrantie in cõſcience as he ts 
in the law: Stu. It is a Maxime in the Law, 


that the elde ſt bzother ſhall in that caſe be bar 


red, and that Maxeme is taken to bee of as 
ſtrong effect in the Law, as 1f:t were oꝛdeimncd 
by ſtatute to bee a bar. And it is as old a lau 
that ſuch a warrantic ſhall bar the heire, as tt 
2s that the inheritance of the father (hal! only 
diſcend to the eldeſt fon. and ſith the law {0 
is, why then ſheuld not conſcience follow the 
Law, as woll as it both in that point, that 
the eldeſt ſon ſhal haue the land. Do, Fox there 
appeareth no rcaſonable cauſe whereupon the 
axime might haue a lawtull beginning : 
Foz what reaſon is it that the wartantic of 
an auaceſter that hath no right to land, ſhould 
bar hun that hath right? And if it were 02 
deined b ſtatute, that one man ſhould haue 
another mans land, and no cauſe is erpzeſſed 
why hee ſhould haue it, in that caſe though hee 
might hold the land by foꝛce ok that ſtatute, pct 
he could not hold it in cõſcience, without — 
ere 
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were a cauſe why he ſhould haue it, # theſe ca» 
ſes bee not like as me leemeth to the fozferture 
of gods by an Datlaw2y, foz will agree fox 
this time, that that fozfciture ſtandech with 
conſcience,becaule it is oꝛdained foz miniſtra⸗ 
tion of iultice, but J cannot perceiue any ſuch 
cauſe here: and therefoze me thinketh that this 
caſe is like to the Maxim, that was at the coz 
mon Law of w2eck ofthe Sea, that is to ſap, 
that if a mans gods had bin wzecked vpõ the 
ſea, that the gods Hould haue bin immediatly 
loꝛfeited to the Ring. Ind it is Holden by all 


Doacto2s that the Law is againſt conſctence,. 


except in certain caſes that were tw long to res 
hearſe now. And it was gz»dained by the ſtatue 
of Weſt minſter the 1. that ika Dogge oz Cat 
come aliue to the land, that the owner ik her 
pꝛoue the gods within a pert and a day to bee 
his, ſhall haue them, Whereby the ſaid Law of 
wꝛechks of the lea, is made moꝛe ſufferable thi 
it was be loꝛe:and ſome thinke in this caſe that 
this Warranty is no bar in conſcience, though 
it de a barre in the law.. I pꝛav thee cp that 
caſe ot wzccke of the ſca in thy reineinbꝛance, 
and put it hereafter, as one of thy. queſtions, ⁊ 
thereupon ſhew mee thy kurther mind therein, 
and J (al with god will ſhe ro the inp mund: 
t as to this caſe that wee be in now, ince thin⸗ 
keth the Maxim wherby the warranty ſhalbe 
a barre, is god and reaſonable, foꝛ it ſecmeth 
not againſt reaſon that a man ſhalbe bound, as 
to tempoꝛal things. by the ad of his aunceſter 
to whom her is heire : toꝛ like as by the law it 
ig oꝛdained, that hee ſhall haue aduantage by 
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© 49. apter, 

the ſame aunceſter, and haue all his lands by 
diſcent if he haue any right, ſoit ſcmeth that 
it is not vnreaſonavlc, though the law foz the 
pꝛiuitie of blood that is bet werne them ſuffer 
him to haue a diladuantage by the ſame aun; 
ceſter : but if the Maxime were, that if any of 
his aunceſtoꝛa, though hee were not heire to 
him, made ſuch a warranty, that it ſhould be a 
barre, I think that Maxim were againſt con⸗ 
ſcience, foꝛ in that caſe there were no ground, 
noꝛ conſideration to pꝛoue How the ſaid Max⸗ 
une houid haue a lawfull beginning, wherfoze 
it were to be taken ag a Maxime againſt the 
law of reaſon ; but me thinketh it is otherwiſe 
in this caſe, foz the reaſon that J haue made 
befoze.D. It the father bind hun and his heirs 
to the papment ofa debt and dye, in that caſe 
the Sonne ſhall not be vound to pay the debt, 
bnles he haue aſſets by diſctt from his father. 
And fo J would agree, that if this man haue 
alſers by diſcent from the aunceſtoꝛ that made 
the wartantp, that he ſhould haue bin barrtd: 
but elſe mee thinketh it ſhould ſtand hardly 
with conſcience that it ſhould be a barre, S. In 
that caſe ofthe obligation, the law is as thou 
ſayſt, s the cauſe is,toz that the Maximt of the 
lad in that caſe is none other, but that her ſhal 
bee charged if her haue aſlets by diſcent: but it 
the Maxime had berne generall, that the heirc 
ſhould bee bound in that caſe without any af- 
ſets, 62 if it were 02daired by ſtatute , that it 
- ould be ſo, J thi: ke that both the Maxime 
and the ſtatute ſhould well ſtand with conſci- 
ence,Ind like law is where a man ts vouchen 
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as heire he may enter as he that had nothing 
by diſcent, but where he clatmeth the land in 
his oſwne right, there the warranty of his are 
ce ſter ſhalbe a bar to him, thouoh he haue no 
aſſets from the ſame anceſter, # though it bee 
ſatd in Ezechiel Cap. 15. That the fon ſhall not 

# beare the wickednefle of the father, that ts vn⸗ 
derſtod ſpiritually. But as to tempoꝛal gods 
the opinion of Doctoꝛ s is, that the ton fomes 
time may beare the offcnce of his Father. D. 
Now that Jhanc heard thy mind in this caſe, 
will cake aduiſement-thercin till a better 
lea ure, and will now p2oceed- to anocher 
queſtion. 8 I pꝛay thee do as thou ſaiſt, and Þ 
[hall with god will make anſwere therto aſs <- 
well as J can, | 


q The 2. que ſtion ofthe Doctor; If a man pro- 
cure a collatecall warrantie, to extinct a tight 
that he knoweth another man hath o land, 
whether it be a bar in conlcience 
as it is inthe Law 

or nat. 


Cap. 50. 


Mints diſleiſed of certain land, d dillei⸗ 

ſoz ſelleth the land gc.þ alener knowing 

ol the deſſeiſin obtaineth a releaſe with a 
warrãty of an anceſter collateral to ð d ſſeiſæ, 
that knoweth alſo the r:gh: ofthe diſſeiſer, that 
aunceſter collateral: dyeth, after whole death 
the warranty diſcendeth vpon the difleilee , 


whether may the aliener in 5 caſc hold the land 
| | An. in 
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| The 50. Chapter. 
|} in conſcience as he may bythe law? S. Sith the wma! 
warrantie is diſcended vpon him, whereby her thoi 
is barred in the law me thinkcth that He ſhall by, 
alſo be barred in conſcience, and that this caſe thai 
is like to the calc in the next Cha.befoze wher- x w 
in J haue ſaid that( as me thinket g ) it is a bar com 
in conſcience. D. Chough it might be taken fox - rat 
a bar in conſcience in that caſe, pet mee think⸗ mit. 
eth in this caſe it cannot: foꝛ in that caſe the fine 
ponger bꝛother entred as heire, knowing none ther 
other but that He was herre of right, and after ther 
when he ſold the land, the buyer knew not but cery 
that he that ſold it had gwd right io ſell it, and in ce 
fo he was ignoꝛant᷑ of the title of the eldeſt bꝛo⸗ part 
ther, æ that ignoꝛance came by the de fault and inco 
abſence of hunſelfe , that was the eldeſt bꝛo⸗ the x 
ther. Gut in this cafe al well the buyer, as he$ foilo 
made the collateral warranty, knew the right ſhou 
of the diſſeiſer, and did that they could to extin> lie in 
the right, and lo they did as they would not heaſ, 
ſhould haue bin done to them: ſo it ſermeth þ erpe 
hee that hath the land may not with conſcience be pt 
her pe it. S. & hough it be as thou ſaieſt that al! Cha 
they offended in obtaining of the ſazd collate⸗ at th 
ral warranty, pet ſuch ottence ig not to be con that 
ſidered in the lado, but it bee in very ſpecial ca ther 
ſes:foꝛ ii luch alleaginas ſhduld be accepted in it the 
the aw, relcales, and other wzitings lheuld be land 
of ſmall eftc&,and vpon euer light tui mile, all the 1: 
wzitings might come in trral, whether they no la 
were made with conſcience oꝛ not. Thercfoze and! 
to auoid that inconuemence, the law wil dziue other 
the partze to aunl were one ly whether it be his ſhall 
derd oꝛ not, and not whether the deed were fo ik! 
made 


* 
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£ made with conſcience oꝛ againſt conſctence, ⁊ | 
* though the party map be at a miſchiefe there: 

U bp, yet the law wilt rather ſuffer the miſchiefe | 
le than the ſaid inconuenience. Ind like law is i | 
- a woman couert foz dꝛead of her huſband by | 
Ir compulſion of him leuy a Fine, pet the wo⸗ 14 
3 man after her huſbands death, ſhall not be ad⸗ 1 
= mitted to ſhew that matter in auoiding of the | 
e fine, koꝛ the inconuentence that might follow { 
ie therupon. Ind after the opinion of many inen, f 
er there is no remedie in thele caſes in the Chans [ 
it cerp:foz they ſap that where the common Law 1 
E in caſes concerning inheritaunce putteth the { | 
0s party from any auerment foz eſchewing of an 
iD inconuenience that might follow of it among 
= the people, that if the lame incduenience ſhould N 
'$ follow in the Chauncerie if the ſame matter | 
ht ſhould be pleded There, that no Sub pena ſhould 
> lie in ſuch caſes, ſo it is in the caſes befoze re: 
of heaſed: Foz aſmuch vexation, delay, coſts and 

E expences might grow to the partie tf he ſhould 

ce be put to anſwere to ſuch aucrinents in the 

Wh Chancerp, as it he Were pat to anſwere to the 

c- at the common la o: and therfoze they thinke 

n⸗ that no Sub pena lieth in the ſaid caſes ne in o⸗ 

a ther like vnto the. Neuertheleg J do not take 

in it that their opimon is that he that bought the 

be land in this caſe may with god cy ſcience hold 

all the land becauſe he ſhall not be compelled by 

ep no law to reſtoꝛe it, but that he is in conſcience 

Ne and bp the law of reaſon bound to reſtoꝛe it 02 

ue other wile to recompence the partie, ſv as hee 

15 ſhall be contented, and J ſuppoſe verity it is 

re ſo if hee will ker pe his ſoule out of perul and 

de U iii. daun⸗ 
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danger. Ind after ſome men to theſe caſes may 
bee reſembled the caſe of a fine with nonclatme 
that ts remẽbꝛed befoze in the 14. Cha.of this 
boke,where a man knowing another to haue 
right to certain land, cauſethj a fine to be leuied 
therot with Pꝛoclamation, a the other ſuffreth 
b.xeres to paiſe without cla1me, in that caſe he 
hath no renieopneither by common law, noꝛ 
by Sub pena, + that pet he that leuied the fine, is 
ba to reſtoze the land in conſcience. Ind me 
thinkech 5 could right wel agree that it ſhoutd 
be io in this cale and that ſpecially, becauſe the 
party himſcife knoweth perfectip that the ſaid 
collaterall warrantie was obtained by coun F 
againſt con ſcience. 


The fourth queſtion of che Doctour is of 
the wrecke of the Sea, 


Cap. 41. 


Pay ther let me now hcare thy mind how 

the law of England concerning gods that 

be wzecked vpon the ſea may ſtand with co: 
ſcience, foꝛ J am in great doubt of it. S. pzay 
ther let me firſt hear e thine opinion what thou 
tiankeft therm, D. The ſtatut of Weſt. the 1. 
that ſpeaketh of wzecks is, that if any man, 
dog 02 cat, come aliue into the land out of the 
hip oz barge, that it ſhall not bee iudged fox 
wꝛeck, ſo that if the party to whom the gods 
bel õg come within a pere and a day and pꝛoue 
them to be his, that he ſhal haue the oz els that 
they ſhal remain to the king. Ind me * 
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that the laid ſtatute ſtandeth not with conſci⸗ 
ence,foz there ia no la włul cauſe why che pars 
tie ought to foꝛłeit his gads, ne þ the King oz 
TL 92ds ought to haue the, foꝝ there is no cauſe 
of foxfaiture in the party, but rather a cauſe of 
ſoʒrow # heauines : And lo the law ſermeth to 
ad ſozrow vpõð ſozrow: Ind therfoze Doctozs 
hold commonly, that he that hath ſuch gods is 
bound to reſtitution, and that no cuſtome may 
help, fo they ſap it is agatnſt the cõmandemẽt 
of God, Leu, io. where it is commanded, that a 
mau ſhould loue his neighbour as himlclfe, $ 
tha they ſap he doth not, that taketh awap his 
neighbours gods: but they agree that if am 
man haue coſt and laboꝛ foz the ſauing of ſuch 
wds wzecked, ſpecially foz ſuch goods as 
ould periſh if they lay ſtil in the water, as 
Duger, Paper, Salt, Wcale, and ſuch other, 
that he onght to be allowed foz hts colts # las 
baz,but he mult reſtoze the gods, except hee 
could not ſaue them without putting his lite in 
ieopardy foz them, # then it hee put his life in 
ſuch ieopardy.⁊ the owner by cõmon pzeſumpe 
tio; had had no wo iy to haue ſaued them, then 
it is maſt commonly holden, that he map keepe 
the gods in con cience:but of other gods that 
would not fo hghtip periſh, but that the owner 
might :f common pꝛeſumption ſaue then him = 
ſelfe,v2 that might be ſaued without any perily 
of !ife,che takers of them be bound to reſtituti⸗ 
oa tothe owner, whether hee come within the 

peare oꝛ after the peare. | 
And ine thinketh this caſe is ſomewhat like 
to a cal: that I ſhall put:it there were a Law 
W uy, and 
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and a cr:ftome in this realm, oꝛ if it were oꝛdei⸗ aue 
ned bp ſtatute, that i any alien came thzongh put 
the realme in pugrimage, and died, that all his con 
gods ſhould be tozfeit , that law ſhould bee a: ſo 
gainſt conſcience , foz there is no cauſe reaſo: 7 Wwe 
nable why the ſaid gods ſhould bee foxfeit : | Cufl 
And no moꝛe mee thinketh there is of w zeche. ani 
S. There be diuers caſes where a mii ſhal le ſe his 
his gods #no default in him:as where beaſts we 
ſtrap away from a man and thep bee taken vp peil 
and pꝛoclaimed, and the owner hath not heard an 
of them within the pcare and the day, though 88 
her made ſufficient diligence to haue heard of me 
them. yet the gods be koꝛieited and no defaut w1 
in him:⁊ ſo it is where a man killeth another kes 
with the ſwozd of J. at Stile, the ſwoꝛd ſhall - 
be fozfeit ag a Deodand,# pet no default is in go 
the owner: and ſo me thinketh it may bein this po 
caſe, and that ſith the common law, befoze the 3 
laid ſtatute, was, that the gods wꝛecked vpo pe 
the ſea, ſhalbe fozfeit to the ning. that they ber th 
alſo foꝛteit now after the Statute, except they m 
be lated by following the ſtatute, foz the Law vl 
muſt needs reduce the pꝛopertie of all gods to at 
ſome man, and when the gods be wzecked, it tx 
ſermeth the pzapertie is in no man: but admit fo 
that the pꝛopertie remaine ſtil] in the owner, n 


then ikthe owner percaſe would neuer claime. a1 
then it ſhould not bee knowne who ought to 8 
take them: and ſo might they bee deſtroped, and ti 
no pꝛolit come of them: wherefoze me thinketh ; v 
it reaſonable, that the Law ſhail appoint who v 
ought to haue them, and that hath the law ap: b 
pointed to the Ring as Soueraigue and head 1 

ouer 
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i: J  onerthepeople. D. In the caſes that thou haſt 
h . put befoze of the ſtrap and Deodand, there bar 


3 conſiderations why they be foꝛteit, but it is not 
: ſo here : and mee thinketh that in this caſe, it 
were not vnrcaſonable that the Law would 
ſuffer any man that would take them, to take 
and kerpe them to the vſc of the owner, ſauing 
his reaſonable expences, and this me thinketh 
were moꝛe reaſonable law.than to pull pᷣ̊ pꝛo⸗ 
perty out of the owner without canſe. But ik 
a man in the ſea caſt his gods out of the ſhip. 
as foꝛſakẽ, there Doctozs hold that euery man 
may take them lawculip that will: But others 
; wile it is (as they ſap)ik he thzow them out fo 
teeare that they ſhould ouercharge the ſhip. 

1 S. There is no ſuch Law in this Realme of 
gods foꝛſaken: Fox though a man weine the 
poſſeſſion of his gods, and ſaith hee fozſaketh 
them, pet by the Law of the Realme the pꝛo⸗ 
pertie reinatneth ſtul in him, and hee may ſeiſe 
them after when he wil: And if any man in the 
meane time put the gods in ſafegard to the 
vle of the owner , Þ thinke hee doth lawſullp, 
and that he ſhall be allowed fox his reaſonable 
expences in that behalte, as he ſhall be of gods 
found, but hee ſhall haue no pꝛopertie in them, 
no moꝛe than in gods found. And J would 
agree, that if a man pꝛeſcribe, that if he find any 
gods within his manoꝛ, that hee ſhould haue 
them as his ow ne, that that pꝛeſcription were 
void: foꝛ there 1s no conſideration how the 
vꝛeſcription inight haue a lawfull beginning, 
but in this caſe me thinketh there is. D. what 
is that :S. It is this, The Ring of the = cu-⸗ 

ome 
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ſtome of the realme,as the Loꝛd of the narrow 
ſea is bound as it is ſaid to ſcow r the & ea of 
the Pirats # petit robbers of the ſea. Ant lo it 
is read ofthe noble king ſaint Edgar, that hee 
would twile in the pere ſcower the fea of ſuch 
pirats:but I meane not thereby that the king 
is bound to conduct his Marchants vpon the 
ſea againſt all outward enemies, but that he is 
bound onelp to put away ſuch pirats and pes 
tit robber g. Ind becauſe that cannot be done 
without great charge, it is not vnreaſonabls 
ik he haue ſuch gods as be wꝛecked vpon the 
Sea toward the charge. D. Apon that tealon 
I will take a reſpite till another time. 


The ff queſtion of the Doctor, whether it 
Rand with conſcience to prohihite a Iurie of 
meat and drinke till they be agreed. 


Cap. 32. 


F one of the xij. men of an enqueſt know the 

very truth of his owne knowledge , and in- 

ſtructeth his fellows therof,+ they Wil in no 
wiſe giue credence to him, the! eupon becanſe 
mcat e dꝛinke is pꝛohibited them, hee is dꝛiuen 
to that point, that either he muſt aſſent to them 
and giue their verdict againſt his own know: 
ledge, and againſt his owne conſcience, 82 dye 
for lacke of meat:how may the law then ſtand 
Wtth conlcience that Will dꝛiue an innocent to 
that extremity, to be either foꝛſwoꝛne, oꝛ to bee 
kamiſhed + dye koꝛ lacke of meat. S. J take not 
the law ol the realme to be, that the Jury — 
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they be ſwozne m ay not tate noꝛ dꝛink til they 
be agreed ot ti c berdut:but truth u is there is 
a Maxime and an old cuſtome in the law, that 
they ſhall not eate noꝛ dꝛinke after they bee 
Cwozne till they haue giuen their ver dia withs 
out the aſſent # licence ot the Juſt ces: a that 
is oꝛdemed by the law foz eiche wing of diuc es 
inc onuemit nces that might to low t. ereupon, 
and that ſpecially it they ſhould eat oz dꝛink at 
the colts of the parties, and therefoze if they 
do the contrarp, it may be laid in arreſt of che 
tudgement: But With the aſſert ot the Juſti⸗ 
ces they map both eat and dunke; As if av of 
the Jurozs fal ſicke befoze they bee agrer d of 
their verdict lo ſoꝛe that he map not commune 
of the ver dic, then by the aſſent ofthe Juſtices 
he may haue meat # dꝛinke, and alſo ſuch other 
things as be neceſſary foꝛ him and his fellows 
alſo at their owne coſts , 02 at the indificrent 
colts of the parties if they ſo agree , oꝛ by the 
aſſent of the Juſtices, may both eat and dzink2: 
and therefoꝛe it the caſe happen that thou now 
ſpeakeſt of, and that the Jurie can in no wiſe 
agree in their verdict, and that appcareth to 
the Juſtices by examination, the Juſtices 
map in that cale ſuffer them to haue both meat 
and dꝛinke foz a time to ſee whether they will 
agrer, and if they wil in no wile agrer, J thinke 
that the Juſtices may ſet ſuchoꝛder in the mats 
ter, as ſhall ſe me to them by their diſcretion 
to l and with reaſon and conſcience, bx awar⸗ 
ding of a new Enqueſt, ⁊ by ſetting fine vpon 
them that they ſhal find in default. oꝛ otherwiſe 
as they ſhall think beſt by their diſcretion, uke 
as 
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as thep may doe if one of the Jurie die befoꝛt A. a. 
ver dic, oz if any other like caſualties fail in bun 
that behalfe. But what the Juſtices ought to the! 
doc in this cale that thou haſt put in then dif- caſe 
cretion, J will not treat of at this time. | poir 
ö f don 
The t. que ſtpn of the Doctor, whetherthe be p 
colors that be giuen at the common law in Al. not 
ſiſes, actions of treſpas, & divers other actions, tha! 
ſtand with conſcience, becaulethey be moſt dete 
commonly feined; and be not true, — 
| jea 

CapeF53. T4 Fo 
ꝛay thee let me hear thy mind to what in fox 
¶ tent ſuch coloꝛs be giuen , and ſith they be if t 
commonip vntrue, how they may ſtand with { we 
conſcience : The cauſe why ſtich colozs be mw. 
ginen is this, there is a Maxune and a ground fab 
of the Law of England, that if the defendant au 
v2 tenant in any actiũ plead a pier that amuun the 
teth to the generall iſſue, that he ſhalbe cõpel ed 
led to the general iſſue, and it he will not, hee ſ cl 
halbe condemned foꝛ lacke of anſwere, # the pt: 
general iſſue in Als ile is, that he that is named | un 
the deſſeiſs2 hath done no w2ong,no2 no diſſei⸗ lu 
ſin And in a wꝛit of Entry in the nature of If- 7 de 
Giſe the generalliC1eis, that hee diſſeiſed him : * 
not. And in an action of Treſpas that he is not ; * 
guiltie, ⁊ ſo euery action hath his general ifſne ht 
aſſigned by the Law, and the tenaunt muſt of pf 
neceſlitie either take the general illue, oꝛ picad by 
ſome plee in abatement ot the wit, to the iur il⸗ ; fa 
diction, to the party, oꝛ els {ome bar oz ſome "7 3 


matter by wap of concluũon. Ind therfoze if 2 


3 
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0 J. at S.infeffe N. Hart of land, and a ſtranger 
1 bꝛingeth an aſſiſe againſt the ſaid . Hart, foz 
) the land, whoſe title hee knoweth not: In this 
. cäaſe it he ſhould be. compelled to plead to the 


point of the aſſiſe, that is to ſap, that hee hath 
done no ſwꝛong ne no diſleiſin, the mater ſhould 
; be put irthe months of 12. lap men, which bee 
not learned in the law. and therfoze better it 1s 
that the law be ſo oꝛdere d, that it be put in the 
determination of the Judges, than of lap men. 
And if the ſazd H. Hart in the caſe befoze re⸗ 
hearſed, would plede in bar of the aſſiſe that 
Jo at Stile was ſeiſed,and cnfeoffed hun, by 
7 Force whereof he entred and aſked iudgement, 
if that Aſſiſc ſwould Ive agairilt him, that ple 
were nat god, foꝛ it amountcth but to the ge⸗ 
i nerall iſſue:and ther foꝛe he ſhalbe compelled to 
take the general iſſue. oꝛ ela the A ſlile ſhall be 
| awarded againſt him foꝛ lack of anlwere And 
5 therfoze tothe intent the matter map be ſhew=z 
3 ed and pleaded befoze the Judges, rather than 
; befoze the Furtic , the tenants vie to giue the 
plaint ife a coloꝛ that ts to ſay,a colour of aate 
on whereby it Hall appeare that it were hurt = 
lull to the tenat to put that matter that he plez 
F deth to the zud gement of xij mẽ. ⁊ the moſt cõ⸗ 
mon colour that is vſed in ſuch caſe is this, 
- wheu he hach plcded that ſuch a man enkeoffed 
him, ag hcf92c appearcth,it ia vſed that he (hal 
| plede farther , a ſap that the plamtife clauning 
by a colour of a ded of feottement made by the 
/ ſaid feoffoz,befoze the tcoiteinent in2de to him 
= Wherenoright paſſed by the der d, entered, vp⸗ 
- on whomheeatrcd and alked Judgement if 
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the Aſliſe tpe againſt him. In this caſe becauſe 
it appeareth to be a doubt to vnlearned men, 
whethert he land paſſe by the deed Without itz 
uery oꝛ not, ther etoꝛe the law ſuffer th the te⸗ 
nant to haue that ſpeciall matier to bzing the 
matter to the determination of the Judges, 
And in ſuch cafe the Judges may net put the 
tenant from the plce, foz they know no ag 
Judges, but that it is true, #4 ſo it any default 
be. it is in the tenant ⁊ not in the Court. And 
tough the truth ber, that there were no {uch 
da d of feotfement made to the plaintife as the 
tenant pledeth,»vet me thinketh there is no de⸗ 
fault in the tenant, foz he doth it to a god in⸗ 
tent as befo2e appeareth.D. Jf$ enam: know” 
that the feoffoꝛ made no ſuchderd of feoſtement 
to the plaintife, then there is a default in the 
tenant to plead it: foz hee witiingly ſaith a⸗ 
gainſt the truth, and tt.1s holden by al dc>ozs 
that euery ly is an offence moze c2 leſſe, for if 
it be ot ma ce, and to the hurt ofhis neighboz, 
then it ta called Mendar ũ petrumtioſum, # that 
fs bcadly ſin: and if 1! bee in ſpoꝛt, and to 
the hurt ot no man, noꝛ of cuſtome vſed , nc of 
pleaſure that he ha h in lying, then it is vent- 
all ſin, and is called in latin, mendatium ioco- 
ſum: and it it be to the pꝛoſit of his neighbour 
and to the hurt ohn men, then it is alſo venial 
ſin, and it is called in lat, mend tim oth, 
oſum: and though it be the leaſt of thoſe iij. 
pet it is a vemall ft and would be ef hewed. 
Stu. Though the midwiues of A Egypt iped 
when they had eſerued the male childzer of 
the Hebzews,laping to the king Ph _— 
the 


that the M:dwines of Egypt did in nung 


did, when thep fox the loue of God, refuſed the N 


made to be a veniall ſinne:but neueccheleſle, if 


med with an oth, it is alway moꝛtal, it he knew 
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the Hehzewes had women that were cunning 
in the ſame craft, which oz they came had re: 
ſlerued the chudꝛen aliue, where in deed they 
themſelues of pity and of dꝛead of God reſer⸗ 
ned them, pet Saint Yierome expounded the 7% 4 
text following, which faith, that our Loꝛd 32. . 
therefoze gaue them houles, that is to be vn⸗ 
derſtwd , that he gaue them ſpirituall Houſes, 7 
and that thep had therefozc etetnall reward: 
and if they ſinned by that iye,aithough it were WJ 
but veniall, pet I cannot ſee how they ſhould | 
haue therefoze eternall reward. Ind alſo if a F 
man intending to lea auother, aſke me where j 
that man is, is it not better foz me to lye, and * 

23 


ſap, J cannot tell where he is, though J 
know it , than to ſhew where hee is, wheres 
upon murther ſhould follow - Doct. The deed / 


the chudꝛen, was meritozious, and deſerued 
reward cucrlalting(1if they bela ued in God) s ö 
did gwd da ds heſide, as it is to ſuppoſe they **Þ 


death of the Innocents: and then though they = 
made a lye atter, which. was but veniall ſinne, | 
that could not take rom them their reward, 
foz a veniall ſinne doth not vtterly Ertin chas 
ritie, but letteth the fertour thereok: and there⸗ 
foꝛe it may Well ſand with the Words of 
Sai. it Hicrome , that they h d fox their good 
deed eteryall houſes , and pet the lye chat they 


ſuch a lve {hat is ot it leife but vemall, be atfir⸗ 


t be falſe that he lw eatrech. nd as to the other 
ques 
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Il 'f queſtion it is not like to this queſtion that we 
1h haue in hand as me ſcemeth:foz ſometime a ma 
| 4 Foz eſchewing of the greater euill map doc a 
F nelle cuu, and then the leſle is no offence in him 
and ſort is in the caſe that thou haſt put, wher: 
Pin becauſe it is lefle offence to ſay , her wottet) 
2 not where he is though he know where he ig, 
Fl f than it is toſhew where He is, whereupon 
1 5 9 murther ſhould follow, it is therekoze no ſinne 
; I ' to ſap hee wotteth not where he is: foz euere 
man is bound to lone his neighbour, and if her 
7 + © thewinthis cale where he is, knowing his 
1 death ſhould follow thereupon, it ſeemeth that 
he loued him not, ne that hee did not to him as 
bhe would be done to: But in the caſe that wer 
| . ve in here, there is no ſuch ſinne eſchewed: F 02 
1 = though the party plcadeth the gener all iſluc 
tze Jurp might find the truth in every thing 
and therefoꝛt in that he ſaith that the plaintike 
tlauming in by the coloz of a deed of feffement, 
» Where nought paſſed,cntred #c.knowing that 
there was no ſuch feoffement , it was a lpe in 
him and a vemiall ſinne, as me thinketh. And 
tuery man is bound to ſutter a deadly ſinne 
in his neighbour, rather than a vemall finne in 
r 
S. Though þ Jury vpõ a general iNucyn 4; 
find the trueth as tho! i ſayeſt, pet it is much 
moꝛe dangerous to þ iury to inquire- of many 
points, than to inquire oneiy of one po ut And 
koꝛaſmuch as our Lozd hath giuen a c mãde⸗ 
ment to euer man vpon his neighboꝛ: there 
ſoꝛe cuery man is bound to foꝛce aſmuch as in 
hint is. by him no occaſion of offence come to 
s” mm 
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his neighboz. Ind foz & ſame cauſe,$ law hath 
02deined diuers maximes a pzinciples, wher⸗ 
dy iſſues in þ kings court map be iop ned vpon 


one point in certain as nigh as map ba, not 


generally, leaſt offence might follow therupon 
againſt God, a hurt alſo vnto $ Jury, wher⸗ 
foze it ſe meth that he loueth not his ncighboz 
as himſeite, ne that he doth not as he would be 
done to, that offercth fuch danger to his neigh⸗ 
bot, wherc he map wel conuenient karpe it 
from him ik he wil follow ß oꝛder of the law, a 
it ſermeth that her putteth himſcite wilfniip in 
teopardy that doth it, e it is wzitten Eccle, 3. 
Qu: amat periculam, in illo peribit ;that is to 
ſap, he that loueth pertll,ſhal periſh in it, @ he 
putteth his neighdoz in perill to offend, putteth 
himſelfe in the ſame, and ſo ſhould he doe mes 
ſcemntth that would wilfully take the generall 
iſſue, wherc ha might conuenientiy haue the 
wpeciall matter:and furthermoze it is no oſtẽ ce 
in pꝛinces and rulers to ſuffer contracts, end 
buping and ſelling in Markets and Faires, 
though both periury and deceipt will follow 
thereupon,becauſe ſuch contracts be neceſſarp 
koʒ the common wealth: {6 it feemeth like wile, 
that there is no default in the partie that pica⸗ 
deth ſuch a ſpeciall matter to auoid from his 
neighbaz the daunger of periurie, ne pct in the 
court though they induce hun to it, as thep do 
fomtime foz the intent befoze rchearſed.A nd in 
like wiſe ſome wil ſap, that if ruicrs of cities # 
conmunalties,ſfometime foz the puniſhment of 
felons, murtherer s, ⁊ ſuch other offenders wil 
(to the intent they would haue thein to _ 

| * eſle 
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teſle the truth) ſap to them that bee ſuſpected 


that they be infozmed of ſuch certain defaults, 


oz miſdemeanoꝛs in the offendozs , # that thep 
doe to the intent to haue them to confeſle the 


truth, that though they were not ſo infozmed, 


that pet it is no offence to ſap they were ſo in⸗ 
fozmed, becauſe they do it foꝛ p common weith: 
foz if offendozs were ſuffered to go vnpuniſh⸗ 
ed, the common wealth would eftſwns dccap X# 
btterip periſh. 

D. I wil take aduiſemtt vpon thy reaſon in 
this matter till another ſeaſon, and J wil now 
aſke the another queſtion ſomwhat like vnto 
this, I pzap thee let me heare thy minde there 
in. S. Let me hearc thy queſtion,+ J ſhal with 
god will ſap as I thinke therein. 


The 7. queſtion ofthe Doctor cõcerning the 
pleading in Afsiſe, whereby the tenants 
vic ſouitime to plede in ſuch mance , 
that they ſhall confe 1sc 
no Ouſter, - 


Cap. 54. 


C is commonip vſed as J haue heard ſap 
that when the tenant in A ſliſe pleadeth that 

a ſtranger was ſeiſed and en eo ſfed him, and 
neth the plaintife a colour in ſuch maner as 

e appeareth in the xiviy. Chapter, that 

the tenant many times when her hath pleaded 
thus, and the platntife claiming by a colour of 
a deeb of feoffement made by the ſaid ſtraun⸗ 
ger, where nought paſſed by the dad, me 

an 


. 
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and that then they vſe to ſay further vpon 
whom T. B. entred, vpon whom the tenant 
entred, where in deed the ſaid . B. ncuer en⸗ 
tred,ne haply there was neuer no ſuch man: 
How ca this pleding be excuſed of an vntruth, 
and what reaſonable cauſe can be why ſuch a 
| pleading ſhould be ſuffered againſt the truth! 
| St. The cauſe why that maner of pleading is 
fuffered,ls this: It the tenant by his pleading 
conteſled an immediate entry vpon the plain= 
tife, oꝛ an immediate putting ont of the plain» 
tife,whichin French is called an ouſter, thẽ it 
the title were after fotind foꝛ the plaintife , the 
tenant by his conkeſſion were attainted of the 
diſſeiſin. Ind becauſe it map be, that though 
the plauntife haue awd title to the land, that 
pet the tenant is no diſſeiſoꝛ: Therefoꝛe the te⸗ 
nãtshſe many times to plead in ſuch maner as 
thou halt ſaid befoꝛe, to ſaue themſelues from 
t onfeſſing of an Duſlter,x ſo it there be anp de⸗ 
fault, it is not in the Court, ne in the Law, fox 
they know not the truth therin tu it be tryed: 
and me tlnnketh alſo that there is in this caſe 
right little default oꝛ none in the tenant noꝛ in 
Irs counſell, ſpecially if the counſell know that 
the tenant is no diſſeiſoꝛ. But as to that point 
J p2ay thee that thou as thou haſt taken a re⸗ 
ſpit to be aduiſed, oz that thou ſhew thy full 
mind in the queſtiõ of a colour giuen in Ifliſe, 
whereot mention is made in the ſaid 38. C hapa 
ter: that F likewiſe map haue a like reſpit in 
this caſe till another time, to bee aduiſed, and 
then \ gg god will ſhew ther my full 
mind therein. 
| * X U. D. 
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D. J ain content it be as thou ſaifi, but F pꝛay 
ther that J may yet adde another queſtion to 
the a. queſtions betoꝛ⁊ rehearſed of the colours 
in afliſe,s feele thy mind therein, becauſe that 
ſoundeth much to the ſame cftect that the 0- 
ther do ( that is to ſay )to pꝛoue that there bee 
diuers things ſuſter cb in the law to be pleaded 
that be againſt the truth: a J pꝛay thæ let me 
hereafter know thy mind in all three queſtiõs, 
c thou ſhalt then with a gud Will know mine. 
d. I pꝛay the ſhew me the caſe that thou ſpca« 
teſt ol D. It a man ſtealc a hoꝛſe ſecretly in the 
night, it is vſed that therupõ he ſhalbe indicted 
at the kings ſuit, and it is vled that in that in- 
dict ment it ſhalbe ſuppoſed that he ſvch a dap, 
and place with loꝛce and arins (that is to ſay 
With ſtaueg, l woꝛds, and kntucs,tc. feloniouſ- 
ly ſtoic the hozſc againſt the kings peace that 
fozme mult be kept in euery indicmet, though 
the felon had neither {wozd noꝛ other weapon 
with him. but that hee came ſccretip without 
weapon. How can it ther etoꝛe be excuſed, but 
that therein is an vntruth-'S. It is not allead- 
ged in the india ment by matter in decd that he 
had ſuch weapon, foz the fozme of an indie: 
ment is this. 

Inquiratur ꝓ diio Rege, ſi A. tali die & Anñ̃ a- 
pud talẽ locum vi & armis, videlicet gladijs &c. 
talem equum talis hominis cepit &c. 

And then if the twelne men be only charged 
with the effect of the bil, that is to ſap, whe- 


i ther he be guiltie of the felony oꝛ not, and not 


whether her ber guiltie vnder ſuch maner and 


loꝛme as thc bill ſpeciſieth oꝛ not: and ſo when 
| thew 
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they ſay billa vera, they ſay true as they take 
the cect of the bill to be, And therefoze if there 
were latin in the bill of indictment , # the 
Jury ſaith billa vera, yet their verdict is true: 
foz their ver dict ſtreteheth not to the trueth oz 
fallhwd of the latine, but to the felonp, ne to the 
koʒm of the woꝛds, but to the cle of the mat 
ter, + that is to inquire whether there were a⸗ 
np ſuch fefony done by the perfon oz not: and 
though the bill vary from the day, rom ß pere, 
and alſo from the place where the felony was 
done in, ſo it vary not from the ſhire that the fe- 
lony Was done in, and the iury ſaith billa vera, 
they haue giut᷑ a trite ver dict. koꝛ they are boũd 
by their oath to giue their verdict accoꝛding to 
the effect of the bill. 4 not accoꝛding to p fozme 
of the bill. And ſo is he þ maketh a vow bound 
like wile to that that by the law is the effect of 
his auodw, and not onelp to the woꝛds of his a- 
cow, And ik a man ano neuet to eat white 
meat, yet in time of extreame neceſſity, hee map 
eat white meat, rather than die, not bzeak his 
auow, though he affirmed it with an othe : foz 
by ß effect of his anow, extreme neceſſity was 
excepted, though it were not exp2cſly excepted 
in the woꝛds of the auow:e ſo like wiſe though 
the wozds of the bill ber to inquire whether 
luch a man ſuch a dap and peare, and in ſuch a 
place did fach a felony, pet the effect of the bill 
is to inquire whether he did the felonp within 
the ſhire oz no: + theretoze the Juſtices befoze 
whom ſach Yndicments be taken, moſt com⸗ 
monly infoꝛme the Jury that thep are bound 
to regard the effect ot the bill, i not the fo — 
” tt}. And 
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And therckoze there is no vntruth in this cate 
neither in him that made the bill, ne pet in the 
Jurp, as me ſ&mcth. D. But if the partie that 
owed the hoꝛſe bzing an action of treſpaſſe, and 
declareth that the defendant twke the hozfe 
koꝛce and armes, where hee twoke him without 
fozce and armes:how map the plaintife ther t 
be excuſed of an vntruth! S. Ind if the plaintife 
ſurmiſe an vntruth, what is that to the Court 
oz to the Lad, foꝛ they muſt belerue the plain · 
tit, ti that p he ſaith be demed by the defendãt. 
And pet as this caſe is, there is no vntruth in 
the plaintite, to ſap he twke the hoꝛſe with foꝛce 
and armes, though he came neuer ſo ſecretip, 8 
without weapon, fox cuery treſpas is in the 
law done with foꝛce and armes, ſo that it he be 
attainted and found guiltie of the treſpas, he is 
attainted of the foꝛce and armes : Ind ſith the 
law adiudgeth cuerp treſpas to bee done with 
koꝛce, theretoʒe the plaintite ſaith truly that hes 
tanke hun with foꝛce, as the law meaneth tobe 
fozce. Foz though he toke the hoꝛſe as a felon, 
pet vpon the fellonious taking, the owner map 
take an action of treſpas if he will, foz cuery fe- 
lony is a treſpaſſe and moze. And ſo J hauc 
ſhewed the ſome part of my mind to pꝛodue 
that in thoſe caſes there is no vntruth, neither 
in the parties, neither in the Jurie, noz in the 
Law. Meuerſheleſle, at a better itaſure J wii 
Gew the my mind moꝛe fully therin with god 
will as tho haſt pꝛomiſed ine to doe in the ca 
{es dene of the Aliſe , and of the ouſter, 
that be befoze rehearſed, 
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The viij. queſtion of the Doctor, whethet the (| 
Statut of xlyv.of Edward the thud of | 
Silua cedua Rand with i 


conſcience, 
Cap. 55. 


N the 45.vereoftheraique of Ed. 3. It was | 
enacted, that a pꝛohibition ſhould lie wher a 
man is unpleaded in the court C hʒiſtian, foz 
diſmesg of wwd of the age of xx.pcre oz aboue, 
by the name of Silua cedua ; how may that ſta⸗ 
tute ſtand with conſcience that is ſo directly as” 
gainſt the lidertie of the Church, and that is 


authozitie to make any law of? Jt appeareth a 
in the ſaid Statute, that it is enacted, that & |! 
Pꝛohibitton ſhould lie in that cale, as it had v-  ;: 
led to do befoze that time,andifthe pꝛohibition 
lap bp a pꝛeſcription befoze the ſtatute, why is 
not then the Statut god as a confirmation k 
that pzeſcription D, It there were ſuch a pꝛe⸗ 
ſcription befoze the Statute that pzeſcription 
was void, foz it pꝛohibiteth the papment of - 
Tithes of trees ofthe age of xr.pere 02 aboue, 
and paping oftiths is grounded aſwell vpon +7 
the law of God, as vpon the law of reaſon, © *\; 
againſt thoſe laws liethj no pꝛeſcription as it 
is holdẽ moſt cHinonly by al men.. That there 
was ſuch a pzeſcription betoꝛe the ſaid ſtatut, - 
t that if a man befoze $ſaid ſtatut had bin ſued 
li the ſpꝛritual court foz tithes of wad of. the 
age of xx ꝓere 02 about, the pꝛohibition lay, as 

* 111], appea⸗ 
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appeareth in the ſaid ſtatut: and it cannot ter thay 
thought that a ſtatute that is made by autho- real 
ritie of the whole realme,aſwel of the king and befo 

of the Loꝛds ſpiritual s tempozal as of all the pot 
commons, wil recite a thing againſt the truth: - neit 
A furthermoze J cãnot ſe how it can be groũ tim. 
ded by the law of God, oꝛ by the law of reaſon Lace 
that the x. part ſhould be paid foꝛ tith and no o mor 
ther poztron but that, but I thinke that it ber p20! 
grounded vpon the Law of reaſon that man tad 
47 uid gre a reaſonable poꝛtion of his gods bai 

tempoꝛ a to them that munlter to him things bin 
4 ſptritual, oz cuery man is bound to honoz god that 
pt his pꝛoper ſnbſtance, and the giuing ol ſuch new 
a portion hath not buy only vſco among faithfuil the 
peopie, dut alſo among vnfarthful as it appea⸗ thar 
reth Gene. 45. where coꝛnt was giuen to the 23. 
prieſts in E gypt o cõmon barns. And 5 Paul : the! 
in his Epilttes afwmeth the ſame in many * tithe 
= 8, as in his firſt Eptſtie to the Cor. Ca.. men 
4 Where he laith her that wozketh in the church. vou 
ai eate of that that beiongeth to the Church: - lay. t 
nd in his Epiſtte to the Gal cap. s. he ſaith; _ of G 
ES him that is mſtrueed in ſpiritual things, it be 
« {depart of his gods to him þ inſtructeth him: und 
And S. Luke. Cap. i o. ſaithʒ That the woꝛkmũ ſaith 
is woꝛthy to haue his hire. All which ſapings haue 
map right connenrently be taken and applyed the t 
©, to this purpole, that ſpiritual men which mi⸗ it th 
niſter to the people fptrituall things,ought foz tion 
their mmiſtration to haue a competent lining ' tion 
ot them that they mmiſter vnto. But that th? man 
tenth part ſhould be aſſigned foꝛ tuch a poztis port! 
and neither moꝛe noꝛ lefle, J cannot pcrceite Wag 

thit 
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reaſon, noꝛ unmediatip by the Law of God: fox 
bvefoze the law witten there was no certoine 
poztion aſſigned fox the ſpirituall Miniſtero, 2. 
neither the x. part, noz the xij.part, onto the 2 
time of lacab: foꝛ it appeareth Gene. 28. that 
lacob auowed to pay Diſmes which was a > 
mong the Jewes foz the x, part, if our Lozd - 
pꝛoſpered him in his iourney, and if the x. part 
had bin duety befoze that auow, it had bin in 2 
vaine to haue auowed it, and ſo it had if it had ** 
bin grounded by the law of reaſon : and ag to 4 
that is ſpoken in the Euangeliſts , and in the © * e's 
new law ol Tythes, it belonacth rather to 
the giuing of tithes in the time of the old law, 
than of the new Law, as appcarcth Mathew 
23. and Luke 11. where our Loꝛd ſpeaketh to 2 
the Phariſes, ſaving ; woe to vou J hariſeg d 
tithe mint, rue, and herbes,+ toꝛget the iudge⸗ , 
ment # the charitie of God, theſe it behwueth 
you to doe, and the other not to omit, that is to 
ſay, it behoueth pun to doe Juſtice, and charity 5 a 
of God not to omit pax ing of ttthes though 

it be of fmall things as ol mints, rue, herbes, — 
and ſuch other. And alſo that the Phariſey D 
faith Luke 17, J pay my tpthes of all that . 4 U 
haue. it is to be referred to the old Law not to 
the twme of the new Law: Therfoze as J take 
it the paying of Tithes , 02 ot a certatn pox - 
tion to ſpiritual ine toꝛ their ſpir itual miniſtra 
tion to the people hath bin grounded in diuers 
maners. Firſt vefo2c the law wꝛittt a certaine 
poꝛtion ſufficient foz the ſpirituall Miniſters 

was due to them by the Lawgf naturc,which 

alter 


7 


— 


The. 55, Chapter. 


aftcr them that be learned in the Law of the 
Kealme ts cailcd the law of reaſon,# that poz- 


tion is due by all lawes. Ind in the law wut⸗ 


ten. the Jewes were bound to giue the x. part 
to their pꝛieſts aſwell by the ſaid auow of Ia- 


cob, as bp the law of God in the old Teſtamẽt 


»-+* called the Judicials. And in the new Law the 
ĩ;paping of che x. part, ia by a Law that is made 


A by the Church, And the reaſon wherekoze the 


Ax. patt was oꝛdained by the church to be paid 
es ? A the tithe was this; There is no cauſe why 
* the pcopiec of the new law ought to pay leſle to 
the minilfers of the new law, than the people 
Serol the old Teſtament gaue to the miniſters of 
the old Teltament: Foz the people of the new 
„ ,aw be bound to greater thmgs than the peo⸗ 
ple ofthe old Law were, as it appeareth Mar, 
« / ß. where it is ſatd : Valelse your good works 
» wabound aboue the workes ot the Scribes & the 
# ®Phariles,ye may not enter into the Kingdome 
not heauen. And the ſacrifice of the old law was 
es ot ſo honoꝛable as the facrifice. of the new 
2 Law is: foʒ the lacriſice of the old Law was 
o uy the ſigure, and the ſacrifice of the new law 
is the thing that is figured, that was the ſha⸗ 
dow, this is the truth. And therfoze Church 
»-+ bpon that reaſonable conſideration ozdeined , 
that the x.part ſhould be paid foꝛ the ſufkendice 
7 Miniſters in the new law, as it was 
| foz the ſuſtenance of the Miniſters in the old 
law, ⁊ ſo that law with a cauſe may be increa- 
5 fed oꝛ miniſhed to moze poꝛtion oz to leſſe as 
e | be neceſſaric foꝛ them. Do. It appeareth 


»-44Gen,r4Qthat Abraham gane to Meichiſedech 
* diſmeg, 


84 e 


\ 


. 
* 
* 
= - 
l - 0 


* 


The 5 5. Chapter. | 166 44 


diſme s, and that is taken to be the x. part, and 
that was long tefoze the Law wutten,# ther» = 
foze it is to ſuppoſe, that he did that by the las 
of God. S. Jt appeareth not by any Scripture * 
that he did that by the commandemet of God, 7." 
ne by any rcuelation: Ind therefoze it is rather. - 
to ſuppoſe that her did part of dutic , # part ok ,z, 
his owne free will, foz in that hee gaue the dif-\,_ ,. 
mes as a reaſonable poꝛtion fox the ſuſtenance . 
of Melchiſedech and his miniſters, he did it by 
the commaundement of the Law of reaſon, as 
befoꝛe appeareth, but that he gaue the x. part. 
that was of his free will, bec auſe he thought 
\ it ſufficteat * reaſonable; but if he had thought 8 
the xij. part, oꝝ the xuj. part had ſufficed , he 
might haue giuen it, and that with god con 
ſcience, Ind ſo J ſuppoſe that in the new law, 
the giuing of the x. part is by a Law ot the 
Church, and not by the Law of God, vnleſſe it 4 6 
be taken that the law ol the church is the law 4 7 
of God, as it is ſometime taken to bee , but not 
appꝛopꝛiatly nozunmediatiy, foꝛ that is taken 4 
appꝛopꝛiatly to be the law of God, that is con⸗ 
tained in ſcripture, that is to ſap, in the old tes 4 
ſtament and in the new, No. It is ſomewhat 7 4 
dangerous to ſay that tythes be grounded on⸗ A4 
ly vpon the Law of the Church:foz ſome men 
as it is ſaid, ſap that mans Law bindeth not * 
in conſcience, ⁊ ſo thep might happẽ to make a 
bol dneſſe therby to deny their tithes, S. I truſt 
| there be none of that opinion, # if there be it ts 2 
|. meat pity: Ind neuertheleſle they map be com- 
pelicd in that caſe by the law of the Church ta 
| pay their tiths aſwel as they ſhold be il paping 2 ; 
| | : 5 
| 27 
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of tithes were grounded merrelp vpon the law 
of God. D. I think well it be as thou ſaiſt, and 
therefoꝛe J hold me contented therein. But J 
p2ap thee ſhew me thy mind in this queſtion, 
It a whole countrep pꝛeſcribe to pap no tu hes 
foz coꝛne oꝛ hap, noꝛ ſuch other, whether thou 


thinke that that pzeſcription 1s god. 5. That 
', queſttortdependeth much vpo that that is ſaid 


| - © befoe:foz it paying of the x. part be by the law 
at reaſon, oꝛ by the law of God, thẽ ß pꝛeſcr ip. 
tion is void, but if it be by the law of man. then 
it is a god pꝛeſcription, fo that the Minifters 
haute a ſufficient poꝛtion beſide, D. lohn Ger (6 
which was a Doctoz of diuinitie, in a treatiſe 
that he named Regulæ morales, ſaith, that Diſ⸗ 
mes be paid to Pzeſts by the law of God. S. 
The woꝛds that he ſpeaketh there of the mat 
£5 * ter be theſe, Solucis decimatũ ſacei dotibus, ct 
de iure diuino, quatenꝰ inde ſuſtẽtẽtut: ſed quo- 
d ta hanc vel 


_ — — — 


much to ſay, The paying of diſmes to pꝛieſts. 
ts of ß law of god,$ they map therby be ſuſtai⸗ 
ned, but to aſſigne this poꝛtion oꝛ d, oꝛ to chage 
it to other rents, that is by the law poſitiue:⁊ it 
it Mould be taken that by that woꝛd Decima- 
— rũ, which in Engliſh is called diſmes oꝛ tyths. 
¶ chat he meant the x. part, and that that x part 
e ſhould be paid fox tithe by the law of God, then 
Dis the ſentence that followeth after againſt 
that ſaying:foz as it appeareth abone , the text 
ſaith afterward thus, but to aſſigne this poꝛti⸗ 
eon oz that, oꝛ to change it into other rents be⸗ 
longeth to the law poſitiue, that is, to the lab 
| lf, © 
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[2 afſ32znare, aut in alios reddi-, 
tus camurare poſitiui iuris exiſtit, that is thus 
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dt man, and if the k. part were aſſigned bp god, 
then map not a icTe part be aſſigned by the law 
of man,foz that ſhould be contrary tothe Law 
of God, ꝛ ſo it ſhould be void. And mee thin⸗ 
keth that it is not likely that fo fa nous a clerk < 
wot'id ſpcake any ſentenct contrary to the las 
of God, oz contrary to that he had ſpoken be» © 
foze:+ to pzone he meant not by the terme Dew ©" 
cimæ, that diimes ſhould alwap be takt᷑ toz the 
x. part, it appearcth in the 4.part of hig works 
in the 32. :itie Liter æ, where he faith thus. Nõ 
vocatut portio cuta. is debita ppterea decime, 
eo quod lemper fit decina pars imma eſt inter- 
dum viceſima aut triceſima: That is to ſap, the 
poꝛti due to curats, is no: cherfoʒe called vif- 
mes, foꝛ þ it is alway Þ x.part, foꝛ ſomtime it is 
the xx. oꝛ the xx.part: and ſoit apycarcth that 
by this woꝛd decimatũ, he meant in $ text be⸗ 
foze rehcarſed a certain poꝛtion, ⁊ not pꝛeciſely 
the x. part, and that the poꝛtion ſhould be papd 
to Pꝛieſts by the law of God, to ſuſtaine them 
with, taking as it ſeermeth the law of reaſon in 
that laping foz the law of God, as u map one 
wap be well and conuementip taken? becauſe _- 
the la w of reaſon is giuen to cuery reaſousble 3/> - 
creature by God. Ind then it followeth purs £4 
ſuantip, that it belongeth to the law of man to 
alligne this poztion oz that, as neceſſitie ſhalt 2 
require foz their ſuſtenance, and then his ſap= 7, © 
ing agreeth weil to that that is ſaid befoze,that 
is tofip, that a certaine poztion is due fax 
p:ieſts, foz their ſpirituall miniſtration by the <” 
law of rcaſon. Ind thenzt would fotiow there = 

nupon, that it u were 02dained for a law, that al 
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paying of tithes ſhould from hencefooꝛth ceair 
# that cueryC urat ſhould haue aſſigned to hin 
fuch certain poꝛtið of land, rent, oz annuity,as 
ſhould be ſufficient for him, fo ſuch miniſters 
as ſhould bc neceſſarie to be vnder him, accoꝛ 
ding to the number of the people there, oz that 
euery Pariſhioner oz houſholder ſhould giue a 
certain of monep to that vſc,'F ſuppoſe the law 
were good: that was the meaning of Io. Ger- 
ſon as it ſæmeth in his woꝛds befoze reherſed: 
Where he ſaith, but to chaunge tythes into o⸗ 
ther rents. is by the law poſitiue, that is to ſay 
by the Law of man. Ind ſome thinke that it a 
whole Countrey pzeſcribe to be quite of both 
tpthes of coznc 02 graſſe, ſo that the Spiritual 


Miniſters haue a ſufficient poztton beſide tqy 


line vpon, that is a god pꝛeſcription, # þ they 
(ould not oſfend, that in ſuch countries payed 
no tithes : foz it were hard to ſap, that all the 
men of Jtaly, oz of the Eaſt parts bee dam⸗ 
ned, becauſe they pap no tythes, but a certamc 
poꝛtion aſter the cuſtome: therefoze certaine it 
is, to pay ſuch a certaine poꝛtion, af wel they as 
all other be bound, ik the church al ke it, any cu⸗ 
Nome notwithſtanding But 1fthe Church 
aſke it not, it ſeemeth that by that not aſking, 
the churchrematteil} it, z an exampie therof we 
map take of the Apoſtic Paul, that though he 
might haue taken his neceſlaric !iung ot then; 
that he pꝛeached to, vet he toke it not, & ncuer⸗ 


theleſſe they that gaue it him not did not offent | 


becauſe he did not aſke it. But i one man in a 


town would p:eſcribe to be diſcharged oftiths 


of coꝛne 6; graſſe, me tiunketh the pzeſcription 
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is not god, vnles he can pꝛoue d he recompen⸗ 
ceth it in another thing: foꝛ it leemeth not rea⸗ 
ſonable that he ſhould pay leſle foꝛ his tythes 
than his neighboꝛs do, ſcing that the ſpixicual 
miniſters axe boũd to take aſmuch diligẽce fox 
him, as they be foz any other of þ pariſh:wher⸗ 
koꝛe it might ſtand with reaſon þ he ſhould bee 
copciled to pay his tiths as his neighboꝛs do, 
vnles he can pꝛoue that he pateth in recõpence 
thereof, moꝛe than the x. part in another thing. 
Nenertheles J leaue the matter to p iudgmet 
ok other ⁊ then foz a ſurther pꝛete, though the 
ſatd pꝛeſcription of not paying tithes foꝛ trees 
of xx. pert ⁊ aboue, were nat god, ꝓet that that 
of coꝛn 2 graſſe ſhould be gud, ſome make thts 
reaſo:they ſap, there is notith but it 1s either - 
a pꝛedial tithe, oꝛ a parſonal tith,oz a mixt tith, 
T thep ſay $17 a tith ſhould be p11d of trees whe 
they ve ſold, that the tithe were not a pꝛediall 
tith, faʒ the pꝛedial tith of trees ig ot iuch trees 
as bzing! fozthfruits æ increaſeyerlp, as appie 
trees, nat trees ,praic tres, t ſuch other, Wher⸗ 
of the pꝛedial tith 15 the apples. nuts, pears. 
ſuch other fruits as come ofthe pert ip. When 
the fruits be tithed eit che owner after fell the 
frees, there is no tith due therbp.for two tiths 
map not be paid of one thing, ⁊ of thoſe tiths, þ 
is to ſap, ot pꝛedial tith was the cõmandemẽt 
giuen in the old law to the Jewes, as appea- 
reth Leuit 23. whert it is faid, Omnes decimæ 
tettæ, ſiue Je pomis arborum, hue de frugibus, 
domini ſunt, & illi ſanctific ar tur, g is to ſap, al 
tiths of the earth, either ol apples of trees, oꝛ of 
grains, be our loꝛds, ⁊ to him they be ſãc tied, 
| and 
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The 55. Chapter. 
and though the ſaid law ſpeaketh oneiy of ap 
ples, pet it is vnderſt od of al mancr of fruits. 
And becauſe it ſaith that all the tythes of thc 
earth be our Lozds,thercfozc calues, lambcs 
and ſuch other mult alſo bc tpthed, and they be 
called by ſome men pꝛediall tpthes, that is to 
ſap, tythes that come of the ground, howbett 
they call the only Predials mediate, and they be 
the ſame tythes that in this wꝛiting be called 
mixt tiths, and the other tythes (that ts to ſay) 


tythes of apples 2 coꝛne ⁊ ſuch other be calicy 


Predials immediate, foz they come immediat ly 
of the ground, and ſo do not mixt tiths,as cui 

dently appeareth. D. But what thin keſt thou 
ſhal be the pꝛediall tythes of aſhes, elmes, ſa- 
lowes, alders,and ſuch other trees as beare no 
fruits, whereof any pzofit commeth,why ſhall 
not the x. part of thc elle thing ber the tuhe 
therfo:c.if they be cut downe aſwel as it is of 
cone and graſſe? . Foz I think that there 18 
to that intent great diuerſitie betweene cozne, 
graſſe, and trees , and that {oz diuers conſide⸗ 
rations,wherof onc is this: The pzopertp of 


coꝛn a graſſe is not to grow oucr one pere, 4 


if it do, it will periſh and come to nought, and 
ſo the cutting downe of it. is the perfection and 
pꝛeſeruation therot, and the ſpeciall cauſe that 
any increaſe followeth of the ſainc;And there- 
foze the tenth part of the increaſe ſhall be paid 
as a pꝛedial tythe. and there no dedizction ſhall 
be made foꝛ the charges ol it: And ſo it is of 
theepe and beaſts that muſt be taken and K 
led in time, foꝛ els they map periſh and come to 
n11aht : but when trees be felled, that felling 
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not the perfection of the tres, ne it cauſeth 
not then increaſe , but to decap: Foz molt 
commonly the trees would bee better if they 
might grow ſtul. And therefozc vpon that that 
is the cauſe of the decay # deſtruction of them, 
it ſermeth ther can no pꝛedial tithe ariſe:⁊ fome 
me ſap that this was the cauſe why our Loꝛd 
in the ſaid chapter of Leuit. 27, gaue no com- 
maundement to tithe the trees, but the fruits 
of the trees onely. D. It appeareth in Paralip, 
zi. that the Jewes in the time of the King E« 
zechias offcred in the Teinple all things that 
the ground bꝛought fozth,and that was trees 
as well as coznc # graſle. S. Jt appcareth not 
that they did that by the commaundement of 
God, and therefoze it is like that they did it of 
their owne deuotion, and of a fauour that they 
had aboue their duetie to the repairing of the 
Temple, which the king Ezechias had the cos 
maunded to be repaired: And ſo that text pꝛœ⸗ 
neth nothing that tithe ſhould bee paped foz 
trees: And therfoze they ſap farther,that truth 
it is, that if a man to the intent hee would pay 
no tythe, would wilfully ſuffer his coꝛne and 
graſſe to ſtand (till and to periſh, hee ſhould of- 
fend conſcience thereby : but though hee ſuffer 
his trees to ſtand (til continnally without fel- 
ung, becauſe he thinketh a tythe would be al⸗ 
ked, it he feiled them (( ſo that he doe it not ot an 
tuill will of the Curate) he offendeth not in 
; Conſcience, ne her is not bound to reſtitution 
| therfoze,as he ſhould be if it were of cozne and 
graſſe, as befoze appeareth : And another di⸗ 


uerſity is this: Jn this caſe of tythe W od, that 
D tithe 


<a 
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8 Thos, . 


tythe thereof would ſerue ſo little to that put 
pole that tythes be paied foꝛ, that it is not nk c⸗ 
ly that they that made the Law foz paiment of 
tithes entended that any tithe ſhould bee pared 
toꝛ trees 02 web: Fox the ſpiruuoil mini cc: 
muſt of neceſſitie {pend daily and wer kely, and 
therefoꝛe the tithes of trees 02 Wed that com⸗ 
mcth ſo ſeldeme, Would ſerue fo little to the 
ptrpefc that it (hor!'d be paid foꝛ, that it wc uld 
not heipe thein in their neceſſitie: Do that if 
they ſyc uld bee dztuen to truſt thereto, theuch 
it might help hun in Whoſe time it ſhould hap⸗ 
pen to fall, yet it ſhould deceiue them that tru- 
ſted to it in the mrane tune, and alſo ſhould 
lrane the Pariſh Without any to Miniſter to 
them. D. I would wel agree that foz trees that 
deare fruit there ſhould no pꝛediall tith he paid 
When they be ſold ( ſoz the p:edtal tithe of them 
is the fruits that come of them) and fo there 
cannot be two p2edials of one thing, as thou 
haſt ſayd. But of other trees that bearc ns 
fruit, me thinketh that a pꝛediall tpthe ſheutd 
be paid when they be ſold , and ſo it appearcth 
that there ought to be by the conſtitution pꝛo⸗ 
vinciall made by the reucrend Father in God 
Robert W inchelke late archbiſhop of C anter= 
burie, where it is ſaid ard declared, that Siu 
ce dua is of tucry kind of tres that haue being 
in that they ſhould be cut, oꝛ that ber able to 
ber cut, whereof we Will, ſaith he, that the poſ⸗ 
ſeſſour ot the ſaid W odg bre compelled by the 
cenſures ofthe Church to pay to the Pariſh 
Church, oꝛ mother Church, the tithe as a real 
oꝛ p2cdtall tythe: And fo by vertue of that con 
{htution 
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ettution pꝛouincial a pꝛedial tith muſt be paid 
of ſuch trees as haue no fruite: Iq 5 wind 
doell agree that the hoid conſtitution p29 nc 
22 h not to tre Þ hear fru't as thounh 
0 of" erall fox all recs, 45 bef ꝛc ag 
prarcth 87 take nc t the reaſon WH @ vic: 
dial tit N be paid for 52105 t u. 
fruit to bes; becauſe two pꝛeediallt e cannut 
be paid foꝛ one thing: foꝛ whe! the ti hn 
ot lambesg,yet (hail tiche be vai of wol of the 
ſame ſheep ( {02 ic is paid f 4-10. h*y increaſe ) 
and ſo it may ber ſaid that the truit ofa tree is 
one incre iſe, and the telling another: But 
I takc the cauſe to be foʒ tije two cauſes be⸗ 


Noe reheacſeo, ⁊ alſo toꝛalmach as the kelling 


is not pzopcrip an increaſe oc ile frees but a 
deſtruct id of the trees, as it 15 ſatd betoꝛe. Ind 
farther J would herr th v mind vpon the lad 


conſtitution pꝛouinciall, which will, tijat tyt he 


ſhould be paid foꝛ tree by the poſſeſſoꝛs of the 
1 polſeſſon. fell the wid foꝛ C. 

t. and giue the buyer a certain tune to ſell it in. 
what tith ſhall the poſſe loꝛ pap as lona as the 
wwWd ſtandeth? D. J th:nke non ie, loꝛ he prez 
dial tithe commeth not til the weod bee felled, 
and a parſonall tithe he cannot pay, no moꝛe 
than if a in in pluck oo wc tis houſe and ſel 
leth it, oꝛ it he ſel al hig land in which caſes Þ 
agree well he (ha!l pay no tithe neither packs» 
nall noꝛ pꝛediall S. And then J put cile that 
the buyer ſelleth the wad agame as it is ſtan⸗ 
ding vpon the ground to another for: CC.. 
what tithe (ſhall be paid: en? Doct. Toen the 


= Erit buyer (hal pap tiche of the furplulage that 


D h. He 


—— 


he taketh ouer the Cf. that he paid as a Par - 
ſonall Tithe. S. And then il the ſecond buyer 
after that cut it downe and ſcli it when it is 
cut down for leſſe than he paid, What tithe ſhal 
then be paid: 


D. Then ſhal he that ſelle th them pay tith 


foz the trees as a pꝛediall tithe. S. F cannot ſtr 
how that can be,foz he neither hath the trees, 
that the pꝛedeall tithe ſhould be paid foz, if any 
dught to be paid, noꝛ he is not poſſeſſour of the 
ground where the trees grow: And ther oe 
if any pꝛediall tithe ſhould be paid it ſheuld bee 
paid either by the firſt poſſeſlour by rcaſon of 
the woꝛds of the ſaid conſtitution pꝛouinciali, 
which be, that the tithe ſhal bee paid by the poſ- 
ſeſſour of the wo od, oꝛ by the laſt buyer, becauſe 
he hath the trers that ſhould be tithed, and by 
the firſt poſſcſſour the tithe cannot be paid as 
a p2cdiait,foz he cut them not downe , ne they 
were not cut downe vpon his bargain, and bp 
the laſt buicr it cãnot be paid neither as a pꝛe⸗ 
diall tithe ; Foꝛ the ſaid conſtitutiun ſaith, that 
the poſſeſloʒ of the woods ſhould be compelled 
to pay it. 4nd therefoꝛe J ſuppole that the 
troth is, that in that caſe no tith ſhall be paid, 
foꝛ as to the laſt ſe ler, hee ſhall pap no parſo⸗ 
nall tithe,to2 he gained nothing, as it appea: 
reth befoze,and no pꝛediall tythe ſhall bee paid, 
foꝛ it ſhould be againſt the laid pꝛeſcription, 
and alſo the cutting downe is the deſtruction 
of trees and not their pzeſcruation, as is ſaid 
bcfoze. 
D. Then takeſt thou the ſaid conſtitution to 
be of ſmall eſtect as it ſe meth.S. I take it to be 
of 
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ot this effect, that of wad aboue twenty peare 
it bindeth not, becauſe it is contrary to the ca 
mon law, and to the ſaid pꝛeſcription, that ſtã⸗ 
deth god in the common law: but of wad vn= 
der xx. pere whereot tith hath ban accuſtomed 
to be pad, the conſtitution is not againſt the 
ſaid pꝛeſcription, becauſe pay ing of tithe vnder 
xx. peare is not pꝛohibited, but ſuffered by the 
ſaid ſtatute:howbeit ſome ſay, that hy the very 
rigour of the common Law tythes ſhould not 
be paid foꝛ wond vnder xx. pere, no moze than 
foz aboue xx.pere, and that P2ohtbition in that 
caſe lpeth by the common law ; Neuertheleſle, 
becauſe it hath bin ſuffered to the-contrary, # 
that in manp places tythe hath bin paid there- 
of, J paſſe it ouer, but where tithe hath not bin 
paid ot wwd vnder xx. peare, Þ thinke nons 
ought to be paid at this dap in law noz conſci⸗ 
ence : But admit, that the ſaid conſtit ation ta⸗ 
keth effect koꝛ paunent of the wad vnder xx, 
pearcs as of a pꝛediall tythe, pet I cannot ſee 
how the tythe thercof ſhould bee paid by the 
voſſeſſaur of the wand, ik hee ſell them, but that 
it ſhould be pa d rather by him that hath the 
trees, foꝛ the conſtitution is.that the tythe ſhajj 
be paid ag a reall oz a pꝛedial tiche, and that is 
the tenth part ol the lame trerg, as it is of con, 
Ind ik a man bup cozne vpon the ground the 
buper ſhall pay the tithe and not the ſeller, and 
ſo it ſhould ſerme to be here, and what the cons" 
| Nitntion meant to decree the contrary in tpthe 
wood, I cannot tell, vnleſſe the meaning were 
to induce the owners to pap tythes of great 
tres when thep fell them to their -owne vſe < 
„ Which 
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which wee thinketh ſhould bee verp hard to 
and with realon, though the ſaid * al 

neuer bin made. as J haue laid befoze. and 
kurcher mee J would here (vnder coꝛrection) 
mene e thing. that is chis ; That as it ſe - 
wii that cher that wert at the making of the 
Ceid con! kuutren knew the ſaid pꝛeſcription 
Did nor ion ie Breet oꝛder of charitie ther⸗ 
t. o peu cr ly v as they mnght haue done: Foz 
When 2] er me de the ſaid conſtitution ꝓꝛouin⸗ 
ctan dite agaiuſt the ſaid pꝛeſcription, they 
ſet iaw ag ainl} uſtome, and power againlt 
p.rocr,and in maner ihe fpiritialtic againſt 
the te»22aitic, whereby they might wel know 


that great variance ſuit ſhou!d follow; Ind 
therc foꝛe itihey had clerrelp ſœne that the ſaid 


pꝛeſcription had bene againſt conference they 
ſhould firſt haue moued the king and his coun⸗ 
ſell # the nobles of the rcalme to hauc aſlented 
to the retoꝛ mation of that pꝛeſcription, and not 
to make a law as it were by authozitie: pows 
cr againſt the pꝛeſcription, and then to thzeat 
the people ⁊ make them belecue that they were 
all accurſed that kept the ſaid pꝛeſcription o: 
maintained it. Fn it ſa mech to ſtand hardly 
with conſcience to report ſo man to ſtand ac 
curſcd {oz following of the ſaid ſtatute and of 
the ſaid pꝛeſcripꝰ ion as there do, and pet to do 
no moe than hath bin done 10 bz ing them out 
of it. Do Me thinheth that it is not conuca: 
ent that lep we ſdui argue the laws and the 
decrees oꝛ con ſtiutions of the Church, a 
thercfoze it were better fe them to giue cre 
de ce to tuen dal tu. i that laue cure of therr 
(oulcs 
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ſoules than to truſt to their own MITE 7 
if they would doe ſo, then ſuch matters would 
much the moꝛe rather ceſſe, tha they wil x5bp 
ö ſuch reaſonings. S. In that that belongeth to 
the articles of the faith, J thinke the people be 
bound to beleeue the Church, foz the Church 
gathered together in the holp ghoſt cãnot erre 
in ſuch things as belong to the Catholikr 
faith: But where the church maketh amp laws 
whereby the gwds oz poſſeſſions of the people 
may be bound, 92 by this occaſion oz that map 
be taken from them, there the people map laws 
fullp reaſon whether the Lawes' binde them 
oz not, foʒ in ſich lawes the Church map errc 
and be deceiued, and decetuc other, eyther fox 
ſingularitp, oꝛ foꝛ couetice, oꝛ ſome other cauſe, 
and foz that conſideration it pertaineth moſt 
to them that bee learned in the Law of the 
realme to know ſuch lawes of the Church, as 
* treat of the oꝛdering ol lands oz gods # to ſe 
whether they may ſtand with the lawes of the 
realme 02 not:A nd theretoze it is neceſſary for 
them to know the Lawes er the Church that 
treat of Diſineg, ot exccutoꝛs, of teſtaments, 
of legacies, baſtardie, matrimony , and diuerg 
other, wherein they he bound to know when 
the Law of the Church mu be followed, and 
When the law of the reatme, wherof becauſe u 
is not our purpoſe to treat, I lraue to ſpeake 
any moꝛe at this tine, and will reſozt agapne 
to ſpealie of Tpthes , wherein ſome men fap 
that of Tinne, Cole, and Lead no tithe Conia | 
de paid when they be ſold by the owner of the 
ground, becauſe it is part of the inheritance, 
DP un ad 
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and it is moꝛe rather a deſtruction ot the inhe⸗ 
ritance, than an encreaſe: And therefoze they 


ſap, that if a man take a Tinne wozke, # giue 


the Loꝛd the tenth diſh accoꝛding to the cu⸗ 
ſtome that the Loꝛd ſhall pay no tpthe of that 
tenth diſh,neither pꝛediall noz perfonall, but if 
the other that taketh the wozke haue gaines £ 
aduantage by the woꝛzk, it ſeemeth that it were 
not againſt reaſon that Hee ſhould pay a perſo⸗ 
nall tythe of his gaines , the charge deducted. 
D. TJ pꝛap thee ſhew me firſt what thou takeſt 
foz a perſonall tythe, and vpon what ground 
perſonal tiths be paid as thou thinkeſt, ſo that 
one of vs miſtake not another therein. S. JF wil 
with awd will and therefoze thou ſhalt vnder- 
ſtand that as J take it, perſonal tithes be not 
paid foz anp increaſe ofthe ground, but foz ſuch 
pꝛoſit as commeth bp the labour 0z induſtry of 
the per ſon, as by buying and ſelling, and ſuch 
other, and ſuch perſonall tythes, as J take it, 
umult be oꝛdered after the cuſtome , and the 
Church hath not vſed to lcute thoſe tythes of 
compulſion, but by conſcience of the parties: 
Neuertheles Raimond faith, that it is god to 
pay perſonall tythes, oz with the aſſent of the 
parſon, to diſt:tbute them to pon men, oꝛ els to 
pay a certam poꝛtion foz the whle. But as In 
nocent ſaith, where the cuſtome is, that they 
ſhould her paied, the people ber bound to pap 


them aſwell as pꝛedials, the expences deduck. 


Yowbeit in the Church of England they vie 
to ſue for ſuch perſonall tythes as well as fox 
p2cdials,+ that is by reaſon of the conſtitution 
pꝛouinciall, that was made by r in- 

| chelſie, 
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chelfie, By the which it was oꝛdained, that 
perſonall tythes ſhould bee paid of crafts and 
Marchandize, and of the lucre of buying and 
ſclling,# in like wiſe of Carpenters, Smiths, 
Weauers, Maſons, and all other that wozke 
fo: hire, that they ſhall pay tithes of their hire 
except they will gine any thing certaine to the 
bſe,oz to the light of the Tharch, if it ſo pleaſe 
the Parſon : And in another place the ſayd 
Archbiſhop ſapeth , that of the pawnage of 
weods,and ſuchother things #c. and of fiſh⸗ 
ings , trees, bees , doues, and of diners other 
things there remembzcd,and of crafts, and of 
buping and ſelling,* of the pzofits of diuers o⸗ 
ther things there recited, euery man ſhould 
helpe ſatiſfie competently in the Church, to 
the which they be dound to giue it of right, no 
expences by the giuing of the ſapd tythes de⸗ 
ducted oz withholden , but onciy foz the pap- 
ment of tpthes of crafts and of buying and ſel⸗ 
ung: And by realon of the ſaid conſtitutions 
pzonincials , ſometimes ſuits be taken in 
the Spirttnall Court foꝛ perſonal tithes, and 
therof many men do marueile, becauſe dedu⸗ 
tions many times mult he referred to the con⸗ 
ſcience of the parties. Ind they marueile alſo 
why a Law ſhould be made in this realme foꝛ 
papmg of Perſonal tithes, moze than there is 
in other Countries. Ind here J would glad⸗ 
ly mooue thee farther in one thing concerning 
uch perfonall tithes,to know thy mind there⸗ 
in, and that ig, It a man gine to another a 
hoꝛzſe, and he ſelleth that hozſc foz a certaine 
ſumme, (hall her pap anp tythe of that ſumme⸗ 
D. What 


Do, what thinkeſt thou therein? Se, I thinke 
that he Hall pap no tithe: Fox there as J take 
it the pꝛoſit commeth not to hum by hig ownc 
induſtrie, but by the gift of another, and as 
take it,pcrſonall tithes be not paied' for cucric 
p20fit oz aduantage that commeth newly to a 
man, except it come by his owne induſtrie oz 
Foul and ſo it doth not here. And alſo if her 


ould pay tythe of that he {old the hoꝛſe foꝛ, he 
ould pay tpthe fox the very whole value pf 
the thing. And as 5 take it.the perſonall tiths 
foz buying and ſelluig ſhall neuer bee paied fo? 
the value ofthe thing, but foz the clezre gaines 
of the thing: And therefozc J take the caſes 
befozc rehearſed, where a man ſcileth his land, 
oz pulicth downe a houle, and ſelleth the ſtuffe. 
that he ſhould there pap no tyth,that it is there 
to be vnderltwd, d hc hath not Þ land oz houſe 
dy gift oz by diſcent: Foz it a man buy land,o;: 
bup timber and ſtuſte of a houſe , and ſell it fo: 
a gaine, J uppoſcthat he ſhould pay a perſo⸗ 
nall tithe foz that gaine. And this caſe is not 
like to a fer 02 annuitie graunted foz connſeil, 
where the wholc ter (Chal be tithed foz the char 
ges deducted ,. oꝛ ſouie certaine ſumme ſoꝛ it by 
agrenient,foz there the whole fercommeth for 
his counſell, which is by his owne induſtric. 
But in che other caſe it is not fo, and the ſame 
rcafon as fo2 the perignal tithe nught be made 
ef treg, when they dilcend oz be quien to any 
man, and hee ſelleth them to another, that he 
ſhall pay no per ſonall tythe. Do. Mee thindeth + 
that i the hoꝛſc amend in his keeping, k then 
he ſell the hozle, that then the tithe ſhalbe pared | 
| of 
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of thut, that the hoꝛſe hath increaſed in value 
atter the gikt, and lo it map ber of trecg, that het 
+ . Hall pap tith of that that the trees mav bo as 
mended aftcr the gift oz diſcent. Stu. Thenuthe, 
tithe mul? ber the x part of the increaſe the ex⸗ 
pences dedt:c>ted,and then of trees the charges 
malt alſo be deducted, foꝛ it ts then a Parlo 
nall tithe, and, there is no tree that ig ſo much 
Woꝛth as it hath hurt the groũd by the grow: 
ing: therefoꝛe there can no Parſonall tpth bcc 
paid by the owner of the ground when he ſel⸗ 
Icth them, though they haue increaled in his 
timc. Meuertheleſſe J will ſpeake no farther 
of that matter at this time, but will her v thee, 
that it Tin, Lead, Colc,o2 trees be fold, that 
a mitt tithe cannot "grow thereby; Foꝛ a mixt 
tithe is p2operiy of Ealues, Lambes, Pigs 
and ſuch other that come part of the ground 
that they ber ed of , and part of the koping, 
induſtrie, and ouerſight of the ownerg. ag 1215 | 
ſaqd befoze: but Tin, Lead, and Cole are 
part ofthe ground and of the frechold,@ trags 
grow of themlctiies,and be aiſoanncxed to the 
frcchotd, and wil grow of themſclues; and alſo 
the inert tithe mat bee paid peerelp at certaine 
times appointed by the Law oz by cuſtome of | 
the countrep, but it map happen that Tin, 
as Icad, cale ⁊ trees, ſhal not, be feilcd oꝛ taken in 
| many percs, ⁊ſo it feemeth it canot be anp mix: 
tithe, theſe be ſome of the reaſons, which they | 
d would matatam þ ſtotut # preſcription to br 
god nake to pꝛoue their intẽt as they thinke. 
D. hat think they, if a man ſel the lops of hig 
wd whether aww iich ought there to be perde 


5. They 
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S. They thinke all one law of the trees and 
of the lops. D. Ind if he vſe to fell the tops 
once in xij.oꝛ xvj.yere , what hold they then? 
S. That is all one. D. Ind what is the reaſon 
why Tythe ought not bee paid there as well 
as foz wwb vnder xx.peare : S. Foz they ſap, 
that the lops are to be taken of the ſame condi- 
dition as the trees bee what time ſoeuer they 

be felled, and that no cuſtome will ſerue in that 
caſe againſt the ſtatute,no moze than it ſhould 
do of great tree g. D. And what hold they of the 
barke of the trees - Stu, Therein J haue not 


heard of their opinion, but it ſermeth to bæ one 


Law of the leps. Co, I perceiue well by 
that thou haſt ſatd bekoꝛe, that thy minde is, 
that if a whole Country pꝛeſcribe to bee quite 
of Tythes of trees,comne,and graſſe, oz of any 
other tithes, that that pꝛeſcription is gtvd, ſo 
that the ſpirituall mim̃̃iſters haue ſufficient be- 
ſide to liue vpon, doeſt thou meane ſo y S. pes 
verilx. D And then J would Kopp thy minde 
if any man contrary to that pꝛeſcription were 

ſued in the Spirituall Court foz cozne and 
s .graſlc,oz any other Tyt hes, whether a Pꝛo⸗ 
* Hibition (ould ipe in that caſe, as it did after 
thy minde befoze the ſaid Statute, where a 
man was ſued in the Spirituall Court fo 
tithe wad. 

S. IJ thinke nap, D. Ind why not there, af- 
well as it did where a man was ſucd foz the 
tithe wad-' 5. F 02 as J take it, there is great 
diuer ſitie betwerne the caſes, and that foꝛ this 
cauſe; There is a Maxime in the law of Eng⸗ 


court 
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court, Wherebp any gods oz lands might ber 
recouered, which after the grounds of the law 
of the Realme ought not to bee ſed, there 
though percaſe Kings Court ſhall hold ns 
plee thereof, that pet a Pꝛohibition ſhould tpe, 
and after when it had continued long that no 
tythes were paid of wood, becanſe of the ſaid 
p2ohtbition, and that after bp pz oceſſe of time 
ſome Curats began to aſke Tithes of wood, 
contrarie to the law and contrarie to the ſaid 
pꝛeſcription, ſo that variance began to rife be⸗ 
twern Curats and their Pariſhioners in that 
behalſe, then foꝛ appeaſing the ſaid variance 
the ſaid ſtatut was made, and that as it ſœ⸗ 
met h moꝛe at the calling on of the ſpiritualtp 
than of the Tempoꝛalty; Foꝛ the Statut doth 
not expꝛe ſſelpy graunt that the Pꝛohibition in 
that caſe of tythe wad ſhould lye ſo largely ag 

ſane ſay it ſay by the Law: Howbert, it doth 
not reſtraine the common Law therein, as it 

appeareth euidently by the words of the Sta⸗ 
tute, and ſo alter ſome men it appeareth betoꝛe 
the Statut, and alſo after the Statute as J 
haue touched hefoꝛe that the ſpirituali Court 
ought not in that caſe to haue made any pꝛo: 

ceſſe foz tithe wad:and therefoze if they did, a 
Pꝛohibition lap by the comon Law. And like 

law is rf the ſpiritual court make pzoces vpon 
ſuch a Legacy as by the law of the realme 1g 

void. A's if a man bequeth to one another mãs 
hozſe,+ the ſpirituall court thereupon maketh 

Pꝛoceſſe to execute that legacp, there a Pzoht- 

bition lpeth; Foz it appeareth cindentiy in the 

ubell, it all the ti uth appearc int he ubeil that 

— in 


* 


def "= 1apter. R 


ui thelaw of the realme the legacie is bord ee P20! 
ail intents : And that hee to whom the legacy, » 47 
ig made, ſhal neither hauc the hoꝛſe noꝛ the va ⸗- ties 
ue ot the hoꝛſe. Ind in likewiſe if a nian ſeit fozn 
his land foꝛ C.. and he is ſued after in the ſpi⸗ Vu 
rituall covert foz tithe of the ſaid C. t. There a rat 
Prohibitiõ ſhal lie, fo it appeareth in that caſe _ * 
- opentp in $ 1tbel that no tith ought to be paid, nop 
and that the ſpirituall law ought not in that wer 
caic to make any pꝛoceſſe wherby the gods of the; 
him that ſold the land might be takt from hin part 
againſt the law of the Rcalme. And vpon this . You 
ground it ig, that it a man wercſucd in the terg 
Spiruall Court, now lith the ſtatute foz a rie ti 
Mortuaric,that a Prohibition ſhotild lye, foꝛ it tall 
appcareth in the ubell, that ſith the ſtatut there im th 
ont no ſuit to be taken foꝛ Moꝛtuaricg:and thou 
te ſame lawe 1s, tfany ſuit were taken in the poſit 
Sphiruual court fo; a new dutie that is of late | flio! 
taken in ſome places vpon leales of Parſona⸗ Jud 
ges and viearages, Which is called Dimiſsion beca! 
noble, ſoꝛ it appeareth cuidem iy in the titel if oui 
any be made thercupon, that no ſuch P zoceſſe ker it 
ought by the law ot the Realme to be made isn of pꝛi 
that behalfe. But in the caſe of tithe coꝛne £2 the c 
graſie, oz ſuch other things, wherein thou halt I ha 
deſired to know mp mind, there appeareth no⸗ that 
thing in the libell but that the ſuit thereof, of be ſo 
right appertameth to the ſpirituall Law, and 5 herea 
fo fot any thing that appcarcth, the partic opint 
may be holpen in the Spirituall Court bythe . hy he 
pꝛeſcription: And ikthe caſe were fo far put mam 
that in the d pirituall Court they would not 1710126 
7 e8llow the ſaid pzeſcription , pet If chinke no vnd t 
| pF pꝛo⸗ 


The 55. Chapter, 17 


prohibition fond lye: Fox thongh the ſpiritus 
in Audges in a ſpirituall matter deny ß pars 
ties of (uſtice, yet the kings lawes cannot re⸗ 
fozme that, but muſt remit it to their cõſcience: 
But if there were ſeme remedie pꝛouided in 
chat caſe, it were well done: Foꝛ ſome men 
lap, that in the ſpiritual Court they will admit 
no pie againſt tithes. Ind allo it a cõpoſition 
were made by alſent ol the Patron and allo of 
the Oꝛdinarie between a Parſon # one of Hts 
partſhionces, that the Parſon ⁊ his ſucceſſoꝛs 
ſhould haue foz a certain groũd ſo many quar⸗ 
terg ot coꝛne for his tithe perely. ⁊ aſter centra⸗ 
ric to the compoſitton the Parton in the ipiri⸗ 
tuali Court. alketh the tithes as they fall, that 
in this caſe no Pꝛohibition ſhould lye, ne yet 
. though the cate were lurther put, that the cõ⸗ 
poſition were pleaded in the Court # were diſ⸗ 
allowed but &it reſteth in the conſcience of the 
Judge ſhuitualſ ag is ſaid befoze.) Bowwbert 
ecaule ſome bee of opimon that a Pꝛohibition 
ſhould ! e in thts laſt caſe,therefoze J will re⸗ 
ker it to the tudgment of other: But in the coſe 
ot pꝛeſcription, befoze rehearſed , J take it * 
the cle rer caſe: that no Pꝛohibꝛtiõ ſhold lie a 
J haue {1d befoꝛe. And J bela ch our — 
that this matter x ſuch other ike thereto, map 
be ſo charitably lwked vpen, that there be not 
hereaftcr ſuch dunfiong ne ſuch diner ſuies of 
opintõs therin, as hath din in tune paſt, whers 
by hath followed great colts and charges to 
many perſons in this Wegunc: Ind that hath 
moued me to ſpcake ſo "Prom is Chapter, 
und in binerg other Chapters in His pꝛeſent 
books 


* 
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doke as J haue done: Not intending thereby 
to gtue occaſion to any perſon to withhold his 
tithes that ot right ought to be paied, ne to al⸗ 
ter the poztion therein befoze accuſtomed, but 
that(as me thinketh)thep ought to be claimed 
by the ſaid title as they sught to be paped, and 
dy none other. And that it map alſo ſomewhat 


appcare that the ſaid ſtatute of 45. Ed. 3. was 


well and lawfully made, and vpon a god rea: 
ſonable conſideratiõ, and that the ſaid pꝛeſcrip⸗ 
tion 18 god alſo, ſo that no man was in any 
danger ofexcoinmunication foꝛ the making of 
the ſaid ſtatute, noꝛ pet is not foz the obſeruing 
thercof,ne pet ofthe ſaid pꝛeſcription, as it is 


noted by ſome perſons that there ſhoald bee. 


And thus J commit chee vnto our Loꝛd, who 
euer haue both ther and mer in his dle ile d k 
ping euerlaſtingip. Amen. 
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